
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE CONFEDERATED TRIBES
OF THE GRAND RONDE
COMMUNITY OF OREGON,

and

CLARK COUNTY, WASHINGTON, et al.,

Plaintiffs,

v.

SALLY JEWELL, et al.,

Defendants,

and

COWLITZ INDIAN TRIBE,

Intervenor-Defendant.

Case No. 1:13-cv-00849
Judge Barbara J. Rothstein

INTERVENOR’S SUPPLEMENTAL RESPONSE IN SUPPORT OF INTERVENOR'S
CROSS MOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO

PLAINTIFFS' MOTIONS FOR SUMMARY JUDGMENT

Intervenor-Defendant the Cowlitz Indian Tribe ("Tribe"), by and through its undersigned

counsel, respectfully submits the following response to the Court's November 12, 2014 Minute

Order directing that Defendants address the Clark County/Card Room Plaintiffs'1 allegation that

"new changes in the law regarding storm water" set a "much higher bar for storm water

management than what was reviewed in the FEIS," thereby mandating the preparation of a

1 The Grand Ronde Plaintiffs do not allege any violations of law relating to storm water. See Grand Ronde
MSJ (ECF 23) at 43-51; Grand Ronde Reply (ECF 54) at 43-48.
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Supplemental Environmental Impact Statement ("SEIS"). Nov. 12, 2014 Minute Order.

For each of the reasons set forth below, the Court should reject Plaintiffs' arguments and

enter summary judgment in favor of the Tribe and the Federal Defendants.

I. PLAINTIFFS' ARGUMENTS ARE NOT PROPERLY BEFORE THE COURT

The County/Card Room Plaintiffs claim that there have been "highly significant" changes to

the County's storm water requirements since 2008. County/Card Room Corrected MSJ (ECF 29) at

44. But their arguments are purposefully vague: their briefing fails to provide any meaningful

information about the specific changes or the date(s) of their adoption.2 Id. at 44-45. Nor, for that

matter, have the County/Card Room Plaintiffs identified any record evidence that they raised this

issue during the NEPA process. Id. Indeed, while the County's April 15, 2013 NEPA submission

purports to provide the Federal Defendants with notice of all significant new developments since

2008, the comments fail to mention any amendments to County storm water requirements.3 AR

138879-85. That is likely because the amendments to the County's storm water requirements were

not finally adopted until after the ROD in this case was signed; the County's storm water manual still

has not been finalized.4

2 Plaintiffs' original Motion for Summary Judgment argued that "the County's new storm water management
regime came into effect before the [Federal Defendants'] 2013 ROD." County/Card Room MSJ (ECF 24) at
45. But their "Corrected" Motion for Summary Judgment, filed three weeks later for the supposed purpose
of correcting citations and party/counsel information, does not contain such an assertion. County/Card
Room Corrected MSJ (ECF 29) at 45. Plaintiffs' Reply brief does not address the subject of timing. See
County/Card Room Reply (ECF 58) at 40-42.

3 The Card Room Plaintiffs also attempted to submit comments relating to NEPA and water impacts on
April 23, 2013, after the ROD was signed, which the Court properly struck as being outside the
administrative record (ECF 77). Even if Plaintiffs had timely submitted these comments, Plaintiffs failed to
address any amendments to the County's storm water standards.

4 See Minutes of Clark County Board of Commissioners (Aug. 6, 2013),
http://www.clark.wa.gov/thegrid/documents/080613Minutes.pdf (last visited Nov. 18, 2014) (County
approval of amended storm water code); Minutes of Clark County Board of Commissioners (June 18, 2013),
http://www.clark.wa.gov/thegrid/documents/061813Minutes.pdf (last visited Nov. 18, 2014) (County
approval of interim storm water code); see also Storm water code and manual update - Environmental Services
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Whatever the reason, the omission is fatal. A party forfeits any arguments it fails to raise

during the administrative process. Dep't of Transp. v. Public Citizen, 541 U.S. 752, 764 (2004). And, as

the Court has already held, judicial review is properly limited to material that was before the agency

prior to its decision. 5 U.S.C. § 706(2)(F); see also Order Granting Motion to Strike (ECF 77) at 1,

citing Nat'l Mining Ass'n v. Jackson, 856 F. Supp. 2d 150, 156 (D.D.C. 2012). Thus, to the extent the

County/Card Room Plaintiffs' claims are based on County storm water requirements that predate

the 2013 ROD, the claims have been waived.5 Public Citizen, 541 U.S. at 764. To the extent the

County/Card Room Plaintiffs base their objections on storm water requirements that post-date the

2013 ROD, the objections must be stricken as outside the record and beyond the scope of judicial

review. Order Granting Motion to Strike (ECF 77) at 1. Either way, the County/Card Room

Plaintiffs' arguments are not properly before the Court.

II. RECENT AMENDMENTS TO THE COUNTY'S STORM WATER
ORDINANCE DO NOT APPLY TO THE TRIBE'S PROJECT

Moreover, recent changes to the County's storm water ordinance do not apply to the Tribe's

project.6 The project will be developed on land held in trust for the Tribe by the United States, not

land within Clark County nor subject to State or County jurisdiction. Federal law precludes

application of County storm water regulations to tribal trust land. Oneida Tribe of Indians of Wis. v.

Village of Hobart, 732 F.3d 837, 838-41 (7th Cir. 2013), cert denied, 134 S. Ct. 2661 (2014) ("states and

their subdivisions are not authorized to regulate stormwater or other pollutants on Indian lands,

- Clark County, Washington, http://www.clark.wa.gov/environment/stormwater/management/code.html
(last visited Nov. 18, 2014) (Clark County website regarding the status of the storm water code and manual).

5 Although the basis for the County/Card Room Plaintiffs' claims regarding changes to the County's storm
water standards is unclear, to the extent they are relying on comments made on the 2008 FEIS, Interior has
responded and thoroughly addressed such comments. See, e.g., AR 067234; see also Section III, infra.

6 As explained in greater detail in the Administrative Record and in the Defendants' prior briefing, the Tribe's
project generally includes the construction of a gaming facility, tribal government buildings, elder housing,
cultural center and related infrastructure on land held in trust for the Tribe by the United States. See, e.g., AR
140382-83; Tribe's MSJ (ECF 44) at 9; Federal Defendants' MSJ (ECF 36) at 10.
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including Indian trust lands") (emphasis in original); see also Santa Rosa Band of Indians v. Kings County,

532 F.2d 655, 658-59 (9th Cir. 1975) (rejecting effort to apply County building and zoning

ordinances to trust land). As explained in prior briefing, the project will be subject to federal

permitting requirements.7 See Tribe's MSJ (ECF 44) at 52; see also AR 140396-97, 140440-42 (ROD).

Indeed, even as it advanced these specious arguments to the Court, Clark County had

already agreed that recent amendments to its storm water ordinance do not apply to the Tribe's

project. As noted above, the project will be developed on land transferred from private fee

ownership into federal trust for the Tribe. Recognizing that the fee-to-trust transfer would render

local environmental and land-use ordinances inapplicable to the project site, the Tribe and the

County entered into an agreement identifying the specific County requirements that the Tribe agreed

to adopt to mitigate potential impacts of the project. AR 140389, 076518-825. The terms of that

agreement are currently memorialized in the Tribe's Environmental Public Health and Safety

Ordinance ("EPHS Ordinance").8 NIGC AR 000770-86. Among other things, the EPHS

Ordinance provides that the Tribe will comply with County storm water requirements (and other

county ordinances) as they existed in 2004. NIGC AR 000783. The EPHS Ordinance explicitly

provides that post-2004 requirements — including "new standards" such as those referenced by

7 With respect to federal water permitting issues, the Tribe's prior briefing also explained that: (i) no federal
permit has been issued or denied, and for that reason, the County/Card Room Plaintiffs' water permitting
arguments are premature; (ii) the County/Card Room Plaintiffs' complaint fails to allege a violation of federal
water permitting requirements; (iii) the County/Card Room Plaintiffs' request for a substantive ruling on the
Tribe's entitlement to a federal permit exceeds the procedural scope of judicial review available under the
National Environmental Policy Act; and (iv) the Administrative Record demonstrates that the Federal
Defendants took an appropriate "hard look" at water permitting issues. See Tribe's MSJ (ECF 44) at 52-53;
Tribe's Reply (ECF 66) at 30-31.

8 As explained in the Tribe's prior briefing, the Tribe and the County originally memorialized their agreement
in a 2004 Memorandum of Understanding. Among other things, the MOU provided that the Tribe's project
would comply with County storm water requirements as they existed in 2004. AR 000783, 076524. The MOU
was later invalidated on procedural grounds in state court litigation. Consequently, in 2009, the Tribe and the
County entered a new agreement to rescind the MOU and rely instead on the EPHS Ordinance. See Tribe's
MSJ (ECF 44) at 54-60; see AR 067055-57, 083179-80, 083172-75.
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Plaintiffs — do not apply to the Project. Id.; see also AR 000787-792, 000972-997. The County has

committed in writing to the terms of the EPHS Ordinance. AR 067055-57, 083179-80, 083172-75.

III. INTERIOR COMPLIED WITH NEPA BY TAKING A "HARD LOOK" AT
STORM WATER

Although the County/Card Room Plaintiffs failed specifically to identify the amendments to

the County's storm water requirements during the NEPA process (section I, supra) and the

amendments do not apply to the Tribe's project in any event (section II, supra), the Federal

Defendants (hereinafter, "Interior") nonetheless took a careful "hard look" at storm water issues.

Interior's Environmental Impact Statement ("EIS") includes close to 300 pages of detailed analysis,

technical reports, and responses to comments explicitly addressing storm water. AR 067234,

067226-27, 067213-14, 067288-92, 067294-97, 067302-03, 075915, 076079- 81, 076085-92, 076391-

92, 076915-7190.

In 2013, Interior thoroughly re-evaluated the EIS and concluded that no further analysis of

storm water was necessary. See AR 138744 (project remains unchanged), 138744-45 (prior analysis

of water resources remains valid), 138757 (prior soil/runoff analysis remains valid) (EIS Evaluation

of Adequacy). Indeed, in its 2013 ROD Interior explicitly addressed the potential for changes to

County requirements:

Consistent with the provisions of the now-rescinded 2004 MOU, the Tribal EPHS
Ordinance does not require the Tribe to comply with new County ordinances or
updates to the County's 2004 ordinances … Therefore, the analysis of impacts within
the EIS was based on the Tribe's commitment to comply with specified 2004 Clark
County Ordinances … [Interior] has determined that compliance with federal
regulations and provisions of the Tribal EPHS Ordinance are sufficient to reduce
environmental effects of the Proposed Action, and failure to comply with updates to
the County's 2004 ordinances would not alter the impact conclusions or mitigation
requirements within the EIS.

AR 140412; see also AR 140416-17; 140490-91. Interior's detailed, well-supported analysis is more

than enough to satisfy the deferential "hard look" standard. See, e.g., Village of Bensenville v. Fed.

Aviation Admin., 457 F.3d 52, 71-72 (D.C. Cir. 2006) (deferring to agency's "professional judgment
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that the later data would not alter its conclusions in the EIS"); see also Theodore Roosevelt Conservation

P'ship v. Salazar, 661 F.3d 66, 75 (D.C. Cir. 2011) ("We have consistently declined to flyspeck an

agency's environmental analysis, looking for any deficiency no matter how minor"); Nevada v. Dep't of

Energy, 457 F.3d 78, 92-93 (D.C. Cir. 2006) (deferential nature of "hard look" review); Tongass

Conservation Soc'y v. Cheney, 924 F.2d 1137, 1140-42 (D.C. Cir. 1991) (reasonable discussion of

relevant issues satisfies "hard look" standard).

IV. NO SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT IS
NECESSARY

Nevertheless, the County/Card Room Plaintiffs suggest that recent amendments to the

County's storm water ordinance must be addressed in a Supplemental Environmental Impact

Statement ("SEIS"). County/Card Room Corrected MSJ (ECF 29) at 43. They are mistaken. An

SEIS is only required in the event of (i) "substantial changes in the proposed action relevant to

environmental concerns" or; (ii) "significant new circumstances or information relevant to

environmental concerns and bearing on the proposed action or its impacts." 40 C.F.R. §

1502.9(c)(1). The Court of Appeals for this Circuit has emphasized repeatedly that no supplemental

analysis is needed unless new information "provides a seriously different picture of the

environmental impact of the proposed project from what was previously envisioned." City of

Olmstead Falls v. Fed. Aviation Admin., 292 F.3d 261, 274 (D.C. Cir. 2002) (emphasis original); see also

Blue Ridge Envtl. Def. League v. Nuclear Regulatory Comm'n, 716 F.3d 183, 196-97 (D.C. Cir. 2013).

The County/Card Room Plaintiffs fail to meet that standard. They have failed to identify

any "substantial changes in the proposed action." County/Card Room Corrected MSJ (ECF 29) at

44-45; County/Card Room Reply (ECF 58) at 40-42; see also 40 C.F.R. § 1502.9(c)(1) ("substantial

changes" requirement); AR 140376-519 (ROD) (no substantial changes to project). Nor have they

identified any new evidence that presents a "seriously different picture" of environmental impacts.

County/Card Room Corrected MSJ (ECF 29) at 44-45; County/Card Room Reply (ECF 58) at 40-
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42; see also City of Olmstead Falls, 292 F.3d at 274 ("seriously different picture" requirement); Concerned

Citizens v. Sec'y of Transp., 641 F.2d 1 (1st Cir. 1981) (passage of new statute does not constitute

"information" requiring a supplemental EIS). In fact, Interior's 2013 ROD addressed the "new

circumstance" on which Plaintiffs rely (i.e., amendment of the County's ordinances) and determined

that it "would not alter the impact conclusions or mitigation requirements within the EIS." AR

140412, 140416-17. That determination is entitled to considerable deference, and must be upheld.

See Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 373-74, 385 (deferential review, agency

discretion to rely on own analysis); Blue Ridge, 716 F.3d at 197 (decisions about supplementation

require deference to agency expertise); Village of Bensenville, 457 F.3d at 71-72 (same).9

Finally, the Supreme Court has made it quite clear that "an agency need not supplement an

EIS every time new information comes to light." Marsh, 490 U.S. at 373. To require otherwise

"would render agency decision making intractable, always awaiting updated information only to find

the new information outdated by the time a decision is made." Id.; see also Price Rd. Neighborhood

Coalition v. Dep't of Transp., 113 F.3d 1505, 1510 (9th Cir. 1997) (continual reassessment "would task

the agencies with a sisyphean feat of forever starting over in their environmental evaluations,

regardless of the usefulness of such efforts").

Indeed, as the Court of Appeals aptly observed, "reassessments must end at some point, or

NEPA simply becomes a tool to stall new projects indefinitely." TOMAC v. Norton, 433 F.3d 852,

863 (D.C. Cir. 2006). It bears repeating that for over 100 years the Tribe has held together its

people, its traditions, and its government without the benefit of a single acre of reservation land.

The agency decisions here at issue would remedy this historic injustice. Prior to making those

9 Deference is particularly appropriate where, as here, arguments in favor of supplementation are "highly
speculative." See Blue Ridge, 716 F.3d at 188-89 (citing Deukmejian v. Nuclear Regulatory Comm'n, 751 F.2d 1287,
1300 (D.C. Cir. 1984)).

Case 1:13-cv-00850-BJR   Document 29   Filed 11/18/14   Page 7 of 9



8

decisions, Interior spent more than a decade preparing an EIS, reviewing and responding to public

comments, and carefully re-evaluating its environmental analyses. The administrative record

demonstrates that this exceptionally thorough, public process resulted in a full and fair evaluation of

all relevant environmental issues. There is no just reason for further delay. Summary judgment

should be entered in favor of the Tribe and the Federal Defendants.

Dated: November 18, 2014 Respectfully Submitted,

/s/ Suzanne R. Schaeffer
V. Heather Sibbison (DC Bar No. 422632)
Suzanne Schaeffer (DC Bar No. 429735)
DENTONS US LLP
1301 K Street NW
East Tower, Suite 600
Washington, DC 20005
P: 202.408.7097
F: 202.408.6399
heather.sibbison@dentons.com
suzanne.schaeffer@dentons.com
Counsel for the Cowlitz Indian Tribe

/s/ Robert D. Luskin
Robert D. Luskin (DC Bar No. 293621)
PATTON BOGGS LLP
2550 M Street NW
Washington, DC 20037
P: 202.457.6000
F: 202.457.6315
rluskin@pattonboggs.com
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CERTIFICATE OF SERVICE

I hereby certify that on November 18, 2014, I electronically filed the foregoing Intervenor's

Supplemental Response in Support of Intervenor's Cross Motion for Summary Judgment and

Opposition to Plaintiffs' Motion for Summary Judgment using the CM/ECF system which will send

notification of such filing to all counsel of record.

By: /s/ Suzanne R. Schaeffer
DENTONS US LLP
Counsel for the Cowlitz Indian Tribe
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