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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION
SEMINOLE TRIBE OF FLORIDA,
CONSOLIDATED CASE
Plaintiffs, CASE NO.: 4:15-CV-516-RH/CAS
V.
STATE OF FLORIDA,

Defendant.

SEMINOLE TRIBE’S EMERGENCY MOTION FOR
PROTECTIVE ORDER

The Seminole Tribe of Florida (the “Tribe”) moves, pursuant to Federal
Rule of Civil Procedure 26(c)(1)(F) and (G), for entry of a protective order and
respectfully states:

BACKGROUND

The Tribe commenced this litigation on October 26, 2016 by the filing of a
Complaint against the State of Florida seeking declaratory and other relief arising
from the State of Florida’s breach of the Seminole Compact and failure to
negotiate in good faith as required by federal law.

During the course of this action the parties have stipulated to a series of
reasonable procedures and protections to preserve confidential and trade secret

protected information of the Tribe, while permitting full access to information
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necessary for effective litigation. To that end, on or about March 9, 2016, the
parties entered into a confidentiality stipulation regarding Seminole Tribe
Production of Documents. A true and correct copy of the confidentiality
stipulation is attached hereto as Exhibit A. Among other things, the confidentiality
stipulation required records designated as trade secrets to be exempted from the
public records laws, and prohibited the State from releasing the records except
pursuant to an order issued by a court of competent jurisdiction. Confidentiality
stipulation 9 5a-c.

Several depositions have transpired since entry into the confidentiality
stipulation and the parties have stipulated that all deposition testimony is to be
subject to the same protections set forth in the confidentiality stipulation. More
specifically, the Seminole Tribe of Florida is to be permitted a reasonable
opportunity to designate portions of deposition testimony as containing
confidential or otherwise trade secret information following each deposition.
Information so designated is to be exempted from the public records laws, and the
State prohibited from releasing the records, except pursuant to an order issued by a
court of competent jurisdiction.

The stipulation among the parties has been described on the record during
the course of depositions, as follows:

Counsel for The Tribe: Before we continue today, I guess I would

like to just note for the record that we have an agreement with
opposing counsels that since there are going to be a number of
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documents discussed that have been designated as trade secret by the

Tribe that we'll have the opportunity to review the transcript and

designate those portions of the transcript that are considered by the

Tribe to be trade secret as well.

Counsel for the State of Florida: That’s correct.

Deposition Transcript of Gordon Dickie, March 21, 2016 (5:14-23). No dispute
exists that the same stipulation was reached with respect to each deposition that has
been conducted in this case.

Notwithstanding the stipulations, counsel for The State of Florida has
advised the Tribe that an unredacted copy of at least one deposition transcript that
contains trade secret information, specifically the deposition transcript of James F.
Allen, was inadvertently provided to a third-party in response to a public records
request to the State, without providing the Seminole Tribe an opportunity to
designate portions of the deposition transcript as trade secret or otherwise

confidential.

RELIEF REQUESTED

By this motion, the Tribe seeks for the Court to enter a protective order
requiring that all copies of the James F. Allen deposition transcript in the hands of
any person be sealed and opened only on court order after the Tribe has had an
adequate opportunity to assert claims of trade secret or confidentiality in

accordance with the confidentiality stipulation, and requiring that all such trade
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secret or other confidential information not be revealed or disseminated to any

party.

AUTHORITY FOR RELIEF REQUESTED

Pursuant to Rule 26(c)(1) “The court may, for good cause, issue an order
protecting a party from annoyance, embarrassment, oppression, or undue burden
and expense,” including by (F) “requiring that a deposition [transcript] be sealed
and opened only on court order;” or (G) “requiring that a trade secret or other
confidential research, development, or commercial information not be revealed or

be revealed only in a specified way.”

ARGUMENT

Third parties to this litigation have no common-law right to examine the
discovery materials at issue prior to the Tribe’s review and designation of
appropriate materials as confidential or trade secret in accordance with the
confidentiality stipulation amongst the parties. See, e.g., In re Alexander Grant
and Co. Litigation, 820 F.2d 352, 354 (11th Cir. 1987). Further, third parties to
this litigation do not have a first amendment right to protected information which
overrides the provisions of the federal rules of civil procedure. /d. at 355. “The
discovery process, as a ‘matter of legislative grace,’ is a statutorily created forum
not traditionally open to the public.” Id. citing Seattle Times Co. v. Rhinehart, 467
U.S. 20, 32 (1984). “Although information exchanged in pretrial discovery would
often generate considerable public interest if publically disseminated, private

4



Case 4:15-cv-00516-RH-CAS Document 24 Filed 05/11/16 Page 5 of 8

litigants have protectable privacy interests in confidential information disclosed
through discovery.” Id. citing Seattle Times Co. v. Rhinehart, 467 U.S. 20 at 35.
“In order to preserve the confidentiality of sensitive materials, a district court may
regulate access to the information by issuing a protective order pursuant to Rule
26(c).” Id.

In this case the Tribe and the State of Florida agreed to reasonable
confidentiality provisions to expedite the flow of discovery material, promote the
prompt resolution of disputes over confidentiality, and facilitate the preservation of
material deemed worthy of protection. The terms are clear and precisely drawn.
Good cause exists for entering an order permitting the parties to honor the
provisions of the confidentiality stipulation because allowing third-parties to
receive pretrial discovery materials prior to the Tribe’s review and redaction of
trade secret or confidential information will do nothing to advance the litigation,
and would likely cause the Tribe annoyance, embarrassment, and oppression.

Further, permitting third parties to invade the pre-trial discovery process and
publish confidential and/or trade secret information may cause the Tribe to incur
undue burden and expense by prosecuting claims for violation of Florida’s
Uniform Trade Secrets Act, Chapter 866 and 815, Florida Statutes, which enables a

court to enjoin any actual or threatened misappropriation of trade secrets.
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CONCLUSION

Because the Tribe has not been afforded an opportunity to review and redact
confidential and/or trade secret information as agreed upon between the parties in
the confidentiality stipulation and subsequent stipulations during each deposition in
this case, and third parties have asked for and obtained at least one unredacted
deposition transcript containing trade secrets and confidential information, good
cause exists for entry of a protective order as permitted by Rule 26(c)(1)(F) and
(G). The protective order should seal all deposition transcripts in the hands of any
person until the Tribe has had a reasonable opportunity to review and mark
confidential and/or trade secret information, and prohibit anyone from
disseminating or disclosing the contents thereof to third parties, except pursuant to
an order from a court of competent jurisdiction.

CERTIFICATE OF CONFERENCE

Prior to the filing of this Motion, the undersigned conferred with counsel for
The State of Florida, who could not take a position, but will advise the court by
tomorrow as to The State of Florida’s position as to the relief requested herein.
Counsel has also conferred with the third-party, POLITICO Florida, who requested
and obtained a copy of the unredacted transcript of James F. Allen. Politico
refused to comply with requests by both the Tribe and the State of Florida to return
the transcript and to permit the Tribe to replace it with a version that is redacted,
and is actively threatening to publish the contents thereof.
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WHEREFORE, The Seminole Tribe of Florida respectfully requests entry
of an Order requiring that all copies of the James F. Allen deposition transcript in
the hands of any person be sealed and opened only on court order after the Tribe
has had an adequate opportunity to assert claims of trade secret or confidentiality
in accordance with the confidentiality stipulation, and requiring that all such trade

secret or other confidential information not be revealed or disseminated to any

party.

S/ MICHAEL H. MooDY
Barry Richard

Florida Bar No. 0105599
Michael H. Moody
Florida Bar No. 66471
Greenberg Traurig, P.A.
101 East College Avenue
Tallahassee, FL 32301
Facsimile (850) 681-0207
richardb@gtlaw.com

Joseph H. Webster

D.C. Bar No. 448458

Hobbs Straus Dean & Walker, LLP
2120 L Street NW, Suite 700
Washington, DC 20037

Telephone (202) 822-8282
Jjwebster@hobbsstraus.com
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CERTIFICATE OF SERVICE

I hereby certify that on May  , 2016, a true and correct copy of the
foregoing was served via electronic mail to the following counsel of record:

Jason L. Maine

William N. Spicola

Department Of Business and Professional Regulation
1940 North Monroe Street

Tallahassee, Florida 32399

Telephone: (850) 488-0063
Jason.maine@myfloridalicense.com
william.spicola@myfloridalicense.com

Anne-Leigh Gaylord Moe
Carter Andersen

BUSH ROSS, P.A.

1801 North Highland Avenue
Tampa, Florida 33601-3913
Telephone: (813) 224-9255
amoe(@bushross.com
candersen@bushross.com

Robert W. Stocker II

Dickinson Wright PLLC

215 S. Washington Square, Suite 200
Lansing, MI 48933
rstocker@dickinsonright.com

Dennis J. Whittlesey

Dickinson Wright PLLC

1875 Eye Street, NW, Suite 1200
Washington, DC 20006
dwhittlesey@dickinsonwright.com

/s Barry Richard
BARRY RICHARD




