IN THE SUPREME COURT OF NEBRASKA

STATE OF NEBRASKA ex rel. M. LYNNE Case No.
MCNALLY, KEEP THE MONEY IN
NEBRASKA,

Relators,

VERIFIED PETITION
V. FOR WRIT OF MANDAMUS

ROBERT B. EVNEN, Secretary of state of
the State of Nebraska.

Respondent.

COMES NOW Relators M. LYNNE MCNALLY and KEEP THE MONEY IN
NEBRASKA and seek a writ of mandamus requiring Respondent to place three initiative
measures on the ballot for the November 3, 2020 general election on the grounds that
each measure meets the constitutional and statutory requirements for placement on the

ballot. In support of this Petition, Relator states and alleges as follows:

PARTIES
1. Relator M. Lynne McNally is a registered voter and resident of Lancaster
County, Nebraska.
2. Relator Keep the Money in Nebraska is a ballot question committee

registered with the Nebraska Accountability and Disclosure Commission,

3. McNally is a member of Keep the Money in Nebraska and Executive Vice
President of Nebraska Horsemen’s Benevolent & Protective Association, Inc., which is a
Nebraska nonprofit corporation with its principal office in Lancaster County, Nebraska.

4. Keep the Money in Nebraska and Nebraska Horsemen’s Benevolent &
Protective Association, Inc., along with Ho-Chunk, Inc. and Omaha Exposition and
Racing, Inc., are the sponsors (together, the “Sponsors”) of the ballot initiative measures

that are described herein and the subject of this action.




- 5. Respondent Robert B. Evnen is the duly elected and serving Secretary of
~ State of the State of Nebraska.
JURISDICTION AND VENUE
6. Relators are authorized to bring this action pursuant to Neb. Rev. Stat. §
25-2156 et seq. and Neb. Rev. Stat. § 32-1412(1),

7. The Court has original jurisdiction over this action pursuant to Neb.

Const, art. V, § 2, as recognized in Neb. Rev. Stat. § 24-204, because Relators seek
a writ of mandamus and because this is a cause of action relating to revenue in
which the state has a direct interest.
CONSTITUTIONAL AND STATUTORY FRAMEWORK

8. “The power of initiative in article III, § 1 of the Nebraska Constitution is
{t]he first power reserved by the people.” The right of initiative is precious to the people
and one which the courts are zealous to preserve to the fullest tenable measure of spirit
as well as letter. Statutory provisions authorizing initiative petitions should be
construed in such a manner that the legislative power reserved in the people is effectual
and should not be circumscribed by restrictive legislation or narrow and strict

interpretation of the statutes pertaining to its exercise.” State ex rel. Christensen v.

Gale, 301 Neb. 19, 27, 917 N.W.2d 145, 153 (2018) (internal citations omitted).

9. As Secretary of State of the State of Nebraska, Respondent is obligated to

fulfill certain official duties pursuant to the Election Act, Neb. Rev, Stat. §§ 32-101 to
32-1551.

10.  If a ballot initiative petition is found to be valid and sufficient, and if it is
regularly and legally filed, Respondent is required to place the measure on the general

election ballot. See Neb. Rev. Stat. §§ 32-1409(3), 32-1411(2).




11,  Pursuant to Neb. Rev. Stat. § 32-801, at least 50 days before any general
election, Respondent shall transmit in ballot form to each election commissioner or
county clerk a certification of the issues that appear on the state ballot.

12,  The date of the 2020 general election is November 3, 2020,

13. The Secretary of State’s duty to place a legally sufficient initiative on the
ballot is a ministerial act and a proper subject of a writ of mandamus. See, e.g., Neb.
Rev. Stat. § 32-1412(1).

AUTHORIZATION INITIATIVE

14. On April 10, 2019, the Sponsors filed with Respondent the text of a
proposed ballot initiative petition to amend the Nebraska Constitution to allow the
Legislature to authorize games of chance to be conducted within licensed racetrack
enclosures in the State (the “Authorization Initiative”). A true and correct cbpy of the
Authorization Initiative is attached hereto as Exhibit A and incorporated herein by this
reference.

15. Aloﬁg with the text of the proposed Authorization Initiative, the Sponsors
filed on April 10, 2019 a statement of the object of the petition and sworn statement
containing the names and addresses of every person, corporation, and association
sponsoring the petition.

16. At least four months prior to the November 3, 2020 general election, on
July 2, 2020, the Sponsors submitted to the Nebraska Secretary of State more than
200,000 signatures for the Authorization Initiative petition.

17. Sponsors properly submitted sufficient and valid signatures to
Respondent for placement of the Authorization Initiative on the November 3, 2020

general election ballot.




18.  The Authorization Initiative is comprised of a single subject and the text
and submission of the Authorization Initiative otherwise comply with all requirements
of Nebraska law.

19.  On July 24, 2020, the Attorney General sent a letter to Respondént setting
forth the ballot title and explanatory statement for the Authorization Initiative. A true
and correct copy of this letter is attached hereto as Exhibit B.

| REGULATION INITIATIVE

20. On April 10, 2019, the Sponsors filed with Respondent the text of a
proposed statutory ballot initiative petition to allow for and regulate all games of chance
conducted by authorized gaming operators within licensed racetrack enclosures in
Nebraska (the “Regulation Iriitiative”). A true and correct copy of the Regulation
initiative is attached hereto as Exhibit C and incorporated herein by this reference.

21.  Along with the text of the proposed Regulation Initiative, the Sponsors filed
on April 10, 2019 a statement of the object of the petition and sworn statement
containing the names and addresses of every person, corporation, and association
sponsoring the petition.

22. At least four months prior to the November 3, 2020 general election, on
July 2, 2020, the Sponsors submitted to the Nebraska Secretary of State more than
135,000 signatures for the Regulation Initiative petition.

23. Sponsors properly submitted sufficient and valid signatures to
Respondent for placement of the Regulation Initiative on the November 3, 2020 general
election ballot.

24.  The Regulation Initiative is comprised of a single subject and the text and
submission of the Regulation Initiative otherwise comply with all requirements of

Nebraska law.




25. OnJuly. 30, 2020, the Attorney Qeneral sent a letter to Respondent setting
forth the ballot title and explanatory statement for the Regulation Initiative. A true and
correct copy of this letter is attached hereto as Exhibit D.

TAXATION INITIATIVE

26. On April 10, 2OV19, the Sponsors filed with Respondent the text of a
proposed statutory ballot initiative petition to provide for a tax on the operation of games
of chance conducted by authorized gaming operators within licensed racetrack
enclosures in Nebraska (the “Taxation Initiative”), A true and correct copy of the
Regulation initiative is attached hereto as Exhibit E and incorporated herein by this
reference.

27.  Along with the text of the proposed Taxation Initiative, the Sponsors filed
on April 10, 2019 a statement of the object of the petition and sworn statement
containing the names and addresses of every person, corporation, and association
sponsoring the petition.

28. At least four months prior t(;'the November 3, 2020 general election, on
July 2, 2020, the Sponsors submitted to the Nebraska Secretary of State more than
135,000 signatures for the Taxation Initiative petition.

29. Sponsors properly submitted sufficient and valid signatures to
Respondent for placement of the Regulation Initiative on the November 3, 2020 general
election ballot.

30. The Taxation Initiative is comprised of a single subject and the text and
submission of the Authorization Initiative otherwise complies with all requirements of

Nebraska law.




31. OnJuly 31, 2020, the Attorney General sent a letter to Respondent setting
forth the ballot title and explanatory statement for the Taxation Initiative. A true and
correct copy of this letter is attached hereto as Exhibit F.

32. On August 25, 2020, the Secretary of State issued a decision explaining
that he had decided to keep each the Authorization Initiative, the Regulation Initiative,
and the Taxation Initiative off of the ballot. A true and correct copy of the Secretary of
State’s decision is attached hereto as Exhibit G.

33. The Secretary of State’s decision is incorrect as a matter of law because
each of the three initiatives meets the applicable requirements of the Nebraska
Constitution as to form and procedure, including but not limited to the requirements of
article III, section 2 that “constitutional limitations as to scope and subject matter of
statutes enacted by the Legislature shall apply to those enacted by the initiative” and
that “[ijnitiative measures shall contain only one subject.”

COUNT ONE -~ AUTHORIZATION INITIATIVE

34. Relators incorporate paragraphs 1-33, above, as if fully set forth herein.

35. The Authorization Initiative is legally sufficient and therefore required to
be placed on the ballot for the November 3, 2020 general election. In particular, the
Authorization Initiative meets the requirements of article III, section 2 of the Nebraska
Constitution, as well as all other constitﬁtional and statutory requirements for
placement on the ballot.

COUNT TWO - REGULATION INITIATIVE

36. Relators incorporate paragraphs 1-35, above, as if fully set forth herein.

37. The Regulation Initiative is 1ega11y sufficient and therefore required to be
included on the ballot for the November 3, 2020 general election. In particular, the

Regulation Initiative meets the requirements of article III, section 2 of the Nebraska




Constitution, as well as all other constitutional and statutory requirements for
placement on the ballot.
COUNT THREE

38. Relators incorporate paragraphs 1-37, above, as if fully set forth herein.

39. The Taxation Initiative is legally sufficient and therefore required to be
included on the ballot for the November 3, 2020 general election. In particular, the
Regulation Initiative meets the requirements of article III, section 2 of the Nebraska
Constitution, as well as all other constitutional and statutory requirements for
placement on the ballot.

ADVANCEMENT ON DOCKET

40. Consistent with Neb. Rev. Stat. § 32-1412(3), Relators respectfully request
that this suit be advanced on the docket and heard and decided by the Court as quickly
as possible.

WHEREFORE, Relators respectfully request the Court grant relief as follows:

1. That the Court issue a briefing schedule as soon as possible, advance this
matter on the docket, and hear and decide this matter in an expedited manner,

2, That the Court issue a writ of mandamus requiring Respondent to order
the Authorization Initiative described above to be placed upon the ballot for the
November 3, 2020 general election. |

3. That the Court issue a writ of mandamus requiring Respondent to order
the Regulation Initiative described above to be placed upon the ballot for the November
3, 2020 general election.

4, That the Court issue a writ of mandamus requiring Respondent to order
the Taxation Initiative described above to be piaced upon the ballot for the November 3,

2020 general election.




5. That the Court award Relators costs and reasonable attorney’s fees

. .pursuant to Neb. Rev. Stat. § 25-2165 or as otherwise permitted by Nebraska law; and

6. For such other and further relief as is appropriate at law and equity.

DATED this 25th day of August, 2020,

M. LYNNE MCNALLY and KEEP THE MONEY IN
NEBRASKA, Relators

By:

s/ Andre R, Barry

Andre R. Barry - #22505
John F. Zimmer, V - #26127
CLINE WILLIAMS

WRIGHT JOHNSON & OLDFATHER, L.L.P.
233 South 13th Street

1900 U.S. Bank Building
Lincoln, NE 68508-2095
(402) 474-6900
abarry@clinewilliams.com
jzimmer@clinewilliams.com




VERIFICATION

STATE OF NEBRASKA )

) ss.
COUNTY OF LANCASTER )

M. Lynne McNally, being first duly sworn upon oath, deposes and states that
she is the relator herein, that she has read the foregoing Verified Petition for Writ of
Mandamus and knows the contents thereof; and that the facts stated therein are

true and correct. M
e Moy ¢ %2

SUBSCRIBED AND SWORN to before me this 25th day of August, 2020.

GENERAL NOTARY - State of Nebraska
ETHAN VANNEMAN Notary Pubhc
s My Comm. Exp. August 28, 2023




AFFIDAVIT OF SERVICE

I, the undersigned Andre R. Barry, being first duly sworn on oath, state that
on this 24th day of August, 2020, a copy of the foregoing Verified Petition for Writ of
Mandamus, was served upon Respondent by certified mail as follows:

Robert B. Evnen, Secretary of State

c/o Douglas Peterson, Attorney General
2115 State Capitol

PO Box 98920

Lincoln, NE 68509

In addition, the same was sent by email on this 24th day of August, 2020 to
Respondent and Respondent’s counsel as follows: Robert B. Evnen at

Robert.Evnen@nebraska.gov; Wayne Bena at Wayne.Bena@nebraska.gov; and Doug
Peterson at Doug.Peterson@nebraska.gov.

Andre R. Barry

SUBSCRIBED AND SWORN TO before me by Andre R. Barry this 25 day of

August, 2020.
[ A GENERAL NOTARY - State of Nebraska WQ%‘\/_‘
_ 1@ ETHAN VANNEMAN

b Ny Comm, Exp. August 20,2023 | Notary Public

4814-1307-6424, v. 1




CONSTITUTIONAL AMENDMENT 1

OBJECT STATEMENT

The object of this petition amends the Nebraska Constitution to state that laws may be
enacted allowing fot the licensing, author izatlon, taxation, and regulation of all forms of games
of ¢hance to be conducted by authorized garing operators within licensed racetrack enclosures

in the state.

BALLOT QUESTION

Shall the Nebraska Constitution be amended to state that laws may be enacted to allow
Jor the licensing, authorization, taxation; and regulation of all forms of games of chance to be
conducted by authorized gaming operators within licensed racetrack enclosures in Nebraska?




TEXT OF AMENDMENT
Article 111, Section 24, of the Constitution of Nebraska shall be amended as shown:

(1) Except as provided in this section, the Legislature shall not authotize any game of
chance or any lotfery or giff enterprise when the consideration for a ¢hance to patticipate
involves the payment of money for the purchase of propetty, setvices; ot a chance or admission
ticket or requires an expenditure of substantial eflort or time.

(2) The Legislature may authorize and regulate a state lottery pursuant to subsection (3)
of this section and other lotteries, raffles, and gift enterprises which are intended. solely as
business promotions or the proceeds of which are to beused solely for charitable or commumity
betterment purposes without profit to the promoter of such lotterles, raffles, or gift-enterprises,

(3)(a) The Legislature may establish a lottety to be operated and regulated by the State of
Nebraska, The proceeeis of the lottery shall be appropriated by the Legislature for the costs of
establishing and waintaining the lottery and for the following purposes, as directed by the
Legislature:

(1) The first five hundred thousand dollars. after the payment of prizes ancl operating
expenses shall be transforred to the Compulsive Gamblers Assistance Fund;

(i1) Forty-four and one-half pereent of the money remaining after the payment of prizes
and operating expenses and the initial transfer to the Conipulsive Gamblets Assistance Fund
shall be transferred to the Nebraska Environmental Trust Fund to be used. as provided in the
Neébraska Environmental Trust Act;

(iii) Forty~four and one-half percent of the money remaining after the payment of prizes
and operating expenses and the initial transfer to the Compiilsive Gamblers Assistance Fund
shall be used for education as the Legislature may direet;

@v) Ten percent of the money remammg affer the payment of prizes and operating
expenses and the initial transfer to the Compulsive Gamblers Assistance Fund shall be
transterred to the Nebraska State Fair Board if the most populous eity within the count 5in Whlch
the falr is located provides matching funds equivalent to ten percent of the funds
transfer, Such magehing funds may be obtatned from the city and any other private or publm
entity, except that no portion of such matching funds shall be provided by the state. If the
Nebraska State Fair ceases operations, ten percent of the money remaining after the payment of
prizes and operating expenses and the initial transfer to the Compulsive Gamblets Assistance
Pund shall be transferred to the General Fund; and

(v) One percent of the money remaining after the payment of prizes and operating
expenses and the initlal transfer to the Compulsive Gamblers Assistance Fund shall be
transferred to the Compulsive Gamblers Assistange Fund.

(b) No lottery game shall be conducted as part of the lottery unless the type of game has-
been approved by a majority of the members of the Legislature.




(4) Nothing in this section shall be construed to p1*oh1b1t (a) the enactment of laws
providing for the licensing and regulation of wage on the results of horseraoes, wherever tun,
either within or outside of the state, by the parimutuel method, when such wagering iy conducted
by licensees within a licensed racetrack enclostire or (b) the enactment of laws pr gviding for the
licehsing and regulation of bingo games conducted by nonprofit assoclations which have been in
existence for a period of five yeats immediately preceding the apphcatmn for license, exeept that
bingo games cannot be conducted by agents or lossees of such associations on a perceitage basis.

(5) This section shall not apply to any law which is enacted contemporaneously with
the adoption of this subsection or at any time thereafter and which provides for the
licensing, authorization, regulation, or taxation of all forms of games ef chan¢e when such
games of chance are conducted by authorized gaming operators within a licensed ¥acetrack
enclosure.




INITIATIVE PETITION

For Secretary of State Use Only

The object of this petition is to: (See reverse side for actual text of measure)

Amend the Nebraska Constitution to state that laws may be enacted allowing for the licensing,
authorization, taxation, and regulation of all forms of games of chance to be conducted by authorized
gaming operators within licensed racetrack enclosures in the state.

To the Honorable Robert Evnen, Secretary of State for the State of Nebraska:

We, the undersigned residents of the State of Nebraska and the county of , respectfully demand that the following proposed amendment to !
the Constitution of Nebraska shall be referred to the registered votets of the state for their approval or rejection at the general election to be held on the 3rd day of November 2020, and
each for himself or herself says: I have personally signed this petition on the date opposite my name; Iam a registered voter of the State of Nebraska and county of
and am qualified to sign this petition or I will be so registered and qualified on or before the date on which this petition is required to be filed with the Secretary of State; and My printed
nams, date of birth, street and number or voting precinet, and city, village, or post office address are correctly written after my signature,

WARNING TO PETITION SIGNERS-- VIOLATION OF ANY OF THE FOLLOWING PROVISIONS OF LAW MAY RESULT IN THE FILING OF CRIMINAL
CHARGES: Any person who signs any name other than his or her own to any petition or who is not qualified to sign the petition sha) gullty of a Class I misdemeanor, Any
person who falsely swears to a circulator’s affidavit on a petition, who accepts money or other things of value for signing a petitifisor who cpl‘fers money or other things of

value in exchange for a signature upon any petition shall be guilty of a Class IV felony.
4 @L OR | zIp
LLAGE | CODE

DATE o1
DATE | SIENATURE PRINTED NAME BIRTH | ADDRESS (Strect Number

[}

10

11

12

13

4

15

16|

17

18

19

- |20

STATE OF NEBRASKA ) , (name of circulator) being first duly sworn, deposes and says that he or she is the circulator
)ss of this petition containing signatures, that he or she Is at least eighteen years of age, that each person whose name appears on the petition personally !
COUNTY OF ) signed the petition in the presence of the affiant, that the date {o the left of each signature is the correct date on which the signature was affixed to the petition ‘
- and that the date was personally affixed by the person signing such petition, that the affiant believes that each signer has written his or her |
name, street and number or voting precinet, and city, village, or post office address correctly, that the affiant believes that each signer was qualified to sign the petition, and that the affiant siated to each signer
the object of the petition as printed on the petition before he or she affixed his or her signature to the petition.

Circulator

Address

City, State, Zip

Subscribed and sworn to before me, a notary public, this day of ,20_ at Nebrask

(Seal)
Notary Public




Proposed Constitutional Amendment Language:

Article III, Section 24, of the Constitution of Nebraska shall be amended as shown:

» (1) Except as provided in this section, the Legislature shall not authorize any game of chance or any
lottery or gift enterprise when the consideration for a chance to participate involves the payment of money
for the purchase of property, services, or a chance or admission ticket or requires an expenditure of substantial
effort or time.

(2) The Legislature may authorize and regulate a state lottery pursuant to subsection (3) of this section
and other lotteries, raffles, and gift enterprises which are intended solely as business promotions or the
proceeds of which are to be used solely for charitable or community betterment purposes without profit to the
promoter of such lotteries, raffles, or gift enterprises.

(3)(a) The Legislature may establish a lottery to be operated and regulated by the S
proceeds of the lottery shall be appropriated by the Legislature for the costs of e
the lottery and for the following purposes, as directed by the Legislature:

(i) The first five hundred thousand dollars after the payment of prizes iffgsexpenses shall be
transferred to the Compulsive Gamblers Assistance Fund,

Nebraska, The
[shing and maintaining

il jof prizes and operating
e used for education as

(iii) Forty-four and one-half percent of the mone
expenses and the initial transfer to the Compulswe G
the Legislature may direct;

(iv) Ten percent of the money remainiggdafi Bibagient of prizes and operating expenses and the
initial transfer to the Compulsive Gamblers ASS{S{ah. 1 all be transferred to the Nebraska State Fair
Board if the most populous city within the co! i e fair is located provides matching funds
equivalent to ten percent of the fungdg,available fo @ Such’matching funds may be obtained from the

to the Compulsive = Gamblers Assistance Fund

(4) Nothing in thigfs ction shall be construed to prohibit (a) the enactment of laws providing for the
licensing and re g JOf wagering on the results of horseraces, wherever run, either within or outside of
the state, by the parimutuel method, when such wagering is conducted by licensees within a licensed racetrack
enclosure or (b) the enactment of laws providing for the licensing and regulation of bingo games conducted
by nonprofit associations which have been in existence for a period of five years immediately preceding the
application for license, except that bingo games cannot be conducted by agents or lessees of such associations
on a percentage basis. ‘

(5) This section shall not apply to any law which is enacted contemporaneously with the adoption of
this subsection or at any time thereafter and which provides for the licensing, authorization, regulation, or
taxation of all forms of games of chance when such games of chance are conducted by authorlzed gaming

operators within a licensed racetrack enclosure.




| STATE OF NEBRASKA J RECEIVED
Office of the ‘%(t’tnm‘ep Genera A
2116 STATE GAPITOL BULDING JUL 24 2020

DD (402) 4712662 _SEORETARY OF STATE

FAX (402) 471-8297 or (402) 471-4725

DOUGLAS.J. PETERSON L, JAY BARTEL
ATTORNEY GENERAL ASSISTANT ATTORNEY GENERAL.
CHIEF, LEGAL SERVICES: BUREAU

July 24, 2020

The Honorable Robert B. Evhen
Nebraska Secretary of State
Roorm 2300, State Capitol

P.O. Box 95608 |

Lincolh, NE 68509-4608

Dear Secretary Evnen:

Pursuant to Neb, Rev. Stat. § 32-1410(1) (2016), you have notified us. that you
have received a constitutional amendment proposed by initiative petition for referral to the
people of Nebraska on the November 2020 genetal election ballot. Your notffication was
received by our-office on July 14, 2020.

In -accordance with the duty imposed by § 32-1410(1), we have prepared the
following ballot title and explanatory statement for that initiative. As provided by gtatute,
the explanatory statement is to directly precede the ballot title on the ballot and be prmted
in italics:

A vote "FOR" will amend the Nebraska Constitution fo state that faws may
be enacted to provide for the authorization, regulation, and taxation of all
forms of games of chance to be ¢onducted by licensees within Ilc:ensed
racetrack enclosures in Nebraska.

A vote "AGAINST" will not cause the Nebraska Constitution to be amended
in such mannetr.

Below this explanatory statement, the following language should be inserted for
the ballot title:

Shall the Nebraska Constitution be amended to state that laws may be
enacted to provide for the authofization, regulation, and taxation of all forms
of games of chance to be conducted by licensees within licensed racetrack
enclosures in Nebraska?




Honorable Robert B. Evnen
July 24, 2020
Page 2

You are reminded that § 32-1410(3) requires that you serve a copy of this language
upon the persons offering or filing the initiative petition by mail or electronic transmission.

Very truly yours,

DOUGLAS J, PETERSON
Attorney General

%’ .

L. Jay Bartel
Assistant Attorney General
Chief, Legal Services Bureau

07-1339-29




STATUTORY INITIATIVE

OBJECT STATEMENT

The object of this petition enacts a statute dllowing all games of chatice to be condueted
by authorized gaming operators withiin licensed racetrack enclosures in Nebraska and establishes
a Nebraska Gaming Commission to regulate:such gaming in Nebraska.

BALLOT QUESTION

Shall a siatute be enacted which: (1) allows all games of chance to be condicted by
authorized gaming operators within licensed racetrack enclosures in Nebraska, (2) establishes a
Nebraska Gaming Commission to regulate such gaming, and (3) amends and repeals existing
sections of law fo harmonize provisions consistent with the enactment of such statute?




TEXT OF STATUTORY INITIATIVE
| ABILL

FOR AN ACT relating to gaming; to amend seetions 28-1101, 28-1105, 28-1113, 77-2704.20,
and 77-3001, Reissue Revised Statutes of Nebrasks, and seetion 2-1203,01, Rewsecl Statutes
Cumulative Supplement 2018; to adopt the Nebraska Racetrack Gaming Aoty to authotize gares
of chance as prescribed; to create a commission; to provide for the regulatmn of ganes of
chance; to define terms; to provide duties for the State Racing Commission; to exempt the
Nebraska Racetrack Gaming Act from prohibitions and penalties on gambling; fo exempt
purchases by the Nebraska Gaming Cornmission from sales and use taxes; to harmonize
provisions; to provide an opetative date; and to repeal the original sections;

Be it enacted by the people of the State of Nebraska,

Section 1. Sections 1 to 6 of thig act shall be known and may be cited as the
Nebraska Racetrack Gaming Act.

Sec, 2.  Notwithstanding any other provision of law, and to the full -extent
permitted. by the Constitution. of Nebragka, including amendments to the Constitution of
Nebraska adaopted contemporaneously with the enactment. of the Nebraska Racefrack Gaming
Act, the operation of games of chance is permiﬁ:ed only by authorized gaming operators within
licensed racetrack enclosures as provided in the act,

See. 3. For purposes of the Nebraska Racetrack Gaming Act:

(1) Authorized gaming operator means & petson or entity licensed pursuant:to the act
to operate games-of chance within a licensed racetrack enclosure;

(2) Authorized gaming operator license means a license to operate games of chance
as an authorized gaming operator at 4 licensed racetrack énclosuie;

(3) Game of chance means any game which has the elements of chance, prize, and
consideration, including any wager on a slot maghine, table game, counter game, or ¢ard game.
Game of chance does niot include any gane the opelaucn of which is prohibited at & casino by
federal law,

(4) Gaming device means an. electronic; mechanical, or other device which plays a
game of chance when activated by a player using currency, a token, ot other item of valye;

(5) Licensed racetrack ehclosure means premises at which licensed live hotseracing is
conducted in accordance with the Constitution of Nebraska and applicable Nebraska law;

(6) Limited gaming device means an electronic gaming device which (a) offers
games of chance, (b) does not dispense currency, tokens, or other items of value; and (¢) does not
have a cash winnings hopper, mechanieal or simulated spirining reel, oi side handle; and

(7) Racing license means a license issued by the State Racing Commission,




Sec.4, (1) The op01a,t1on of games of chance at a licensed racetrack enclogsure
may be conducted by an authorized gaming operator who. holds an authorized gaming operator
license, .

(2) No more than one authorized gamitig operator license shall be glanted for each
licensed racetrack enclosure within the state; provided that, it shall not be a requiremenit {het the
person or entity applying for or to be granted such authorized gaming operator license hold a
raeing license or be the same person or entity who operates the licensed ravetrack enclosure at
which such authorized gaming opetator license shall be granted,

(3) Gaming devices, limited gaming devices, and all other games of‘chance may be
operated by authorized gaming operators at a licensed racetrack enclosure.

(4) No person younger than twenty-one years of age shall play or participate in any
way in any game of ehance or use any gaming device or limited gaming device at & licensed
racetrack enclosure, .

(5) No authorized gaming operator shall permit an individual younger than twenty-
one years of age to play or participate in any game of chance or use any gaming device or limited
gaming device conducted or operated pursuant to the Nebraska Racetrack Gaming Act..

Sec. 5. (1) For putposes of providing the necessary licensing and regulation of
the opetation of games of chance by authorized gaming operatots within licensed racetrack
enclosures pursuant to the Nebraska Racetrack Garnmg Act, the Nebraska Gaming Commission,
is created.

(2) The commission shall consist of seven members, Not more than four of the seven
members shall be affiliated with the same polifical party. No member shall have any personal
firiancial interest in any licensed facetrack enclosure or authotized gaming operator for the
duration of his or her term, The members of the commiission shall elect one of the membets to be
chairperson,

(3) The five membets of the State Racing Commission shall be ex officio members of
the Nebraska Gaming Commission, serving terms and receiving appointmient in the satne manner
as provided in sections 2-1201 and 2-1202,

(4) The Governor shall appoint two addifional members to-serve with the members of
the State Racing Commission as members of the Nebraska Gaming Commission. The members
appointed pursuant to this subsection shall serve five-yedr terms. One of such members shall
have experience in the Nebraska gariiing industry, and one shall be a member of the organization
representing the majority of Hoensed owners and trainers of horses at racetracks ih Nebraska,

(5) The compensation of the members of the Nebraska Gaming Commission shall be
one thousand dollars per tonth, which may be adjusted every two years in an amount not to
exceed the change in the Consumer Price Index for Urbaii Wage Eamers and. Clerfosl Workers
for the period between June 30 of the first year to June 30 of the year of adjustment.

Sec. 6.  The Nebraska Gaming Commission shall:




(1)  License and regulate authorized gaming operators. for the operation of all
games of chance authorized pursuant to the Nebraska Racetrack Gaming Act, including
adopting, promulgating, and enforcing rules and tegulations governing such authorized gaming
operators consistent with the act;

(2)  Regulate the operation of games of chance in order to prevent and
eliminate corrupt pmctwes; and fraudulent behavior, and thexeby promote integtity, seeutity, and
honest administration in, and accurate accounting of, the operation of games of chanca -which are
subject to the act;

(3)  Establish criteria to license applicants for authorized gaming opetatot
licenses and all other types of gaming licenses for other positions and functions ineident to the
operation of games of chance, including adopting, pmmulgatmg, and enforeing rules,
reguldtions, and. el1g1b111ty standards. for such authotized gaming operator licenses, gaming
licenses, and positions and functions incident to the operation of games of charice;

(4)  Charge fees for applications for licenses and for the issuance of aythorized
gaming operator lHoenses and all other types of gaming licenses to successful applicants which.
shall be payable to the Nebraska Gaming Corimission;

(5)  Charge fees to authorized gaming operators in an amount fiecessary to
offset the cost of oversight and regulatory services to be provided which: shall be payable to the
Nebraska Gaming Commissiot;

(6) Impose a one-time authotized gaming operator license fee of atie million,
dollars on each authorized gaming operator for each licensed racetrack enclosure payable to- the
Nebraska Gaming Commission;

(7)  Grant, deny, revoke, and suspend authorized gaming operator licenses and
all other types of gaming licenses based npon reasonable criteria and procedures &stablilshed'by
the commission to facilitate the integrity, productivity, and lawful conduct of gatmng withini the
state;

(8)  Grant or deny for cause applications for authorized gaming operator
licenses. of not less than twenty years in duration. with ne more than.one such authorized gaming
operator license granted for any licensed racetrack enclosure within the state;

(9)  Conduct background investigations of applicants for authorized gaming
operator licenses and 4ll other types of gaming licenses;

(10)  Adopt and prgmulgate rules and regulations for the standards of
manufacture of gaming equipment;

(11)  Inspect the operation of any authorized gaming operator condueting games
of chance for the purpose of certifying the revenue theteof and receiving complaints from the
public;

(12) Issue subpoenas for the attendance of witnesses or the production of any




records, books, memoranda, documents, or other papers or things at or prior to any heaﬂng asis
necessary to enable the commission 1o effectively discharge its duties; ‘

(13) Administer oaths or affirmations as necessary to catry out the aot;

(14) Have the authority te impose; subject to judicial review, admindstrative
fines not to exceed twenty-five thousand, dollars for sach violation of the act or any rules and
regulations adopted and proniulgated pursuant to the act; :

(15)  Collect and remit administrative fines collected under this section to the

State Treasurer for distribution in accordance with Asticle VII, section 5, of the Constitution of

Nebraska;

(16) Adopt and promulgate rules and regulations for any gamirig taxes assessed
to authorized gaming operators;

(17) Collect and account for any gaming taxes assessed to authomzad gaming
opetators and remit such taxes to the State Treasurer ot county treasurer as required by Nebragka,
law;

(18)  Promote treatment of gaming-related behavioral disorders;
(19) Establishprocedures for the governance of the commission
(20)  Acquire necessary-offices, facilities, counsel, and staff;

(21) Bstablish procedures for an applicant for a staff position to disclose
conflicts of interest as part of the application for employment; and

(22) Do all things necessaty and proper to carry out its powers and duties under
the act, including the adoption and promulgation. of rules and regulations and such other actions
as permitted by the Administrative Procedure Act.

Sec,7.  Section 2-1203.01, Revised. Statutes. Cumulative Supplement, 2018, is
amended to read; '

2-1203,01.  The State Racing Commis,sion shall:

(1) Enforce all state laws covering horseracing as required by sections 2-1201 t6:2-1229
and enforce rules and regulations adopted and promulgated by the commission under
the authority of section 2-1203;

(2) License 1acmg industry participants, race officidls, mutuel employees,,
concessionaires, and such other persons as deemed necessary by the commission. if
the license applicatits meet eligibility standards established by the commission;

(3) Prescribe and enforce secutity prov1s1ons including, but not limited to, the restricted
access to areas within track enclosures and backsuetch areas, and proliibitions against




read:

misconduct or corrupt practices;

(4) Determine or cause to be determined by chemical testing and analysis of body fluids

whether or not aity prohibited substance has been administered to the winning horse
of each race.and any other horse selected by the board of stewards;

(5) Verify the cettification of liorses 1eglsteled as being Nebraska-bred under sgction 2-
1213; and

(6) Collect and verify the amount of revenue received by the commission under section,
2-1208:: and

(7) Serve as ex officio membets of the Nebiaska Ga
duties set forth in the Nebiaska Racetrack Gaminig A« ’t

Sec. 8,  Section 28-1101, Reissue Revised Statutes of Nebraska, is amended to

28-1101.
As used in this article, unless the context otherwise requites:

A person advances gambling activity if, acting othet than as P player; he or she
engages in conduet that materially aids any form of gambling activity. Conduct of this
nature includes, but shall not be limited to, conduct directed towatd (a) the creation or
establishment of the particular game, contest, scheme, device, or activity involved, (b) the
acquisition or maintenance of premises, pataphernalia, equipment, ot appatatus therefor
or (c) engaging in the procurement, sale, or offeting for sale within this state of any
chance, share, or interest in a lottery of another state ot govermncnt whether 61 not such:
chance, share, or interest is an actual lottery ticket, receipt, contingent ptomlse to. pay,
order to purchase, ot other record of such interest except as provided in the Nebraska
County and City Lottery Act, the Nebraska Lottery and Raffle Act, the Nebraska Pickle
Card Lottery Act, the Nebraska Small Lottery and Raffle Act, the State L@ttel,’y Act, the

Nebraska Racetrack Gaming Act, or sectiott 9-701;

(2) Bookmaking shall mean advancing gambling activity by unlawfully acce;ptmg bets.
from members of the pubhc as a business upen the outcome of future contingent events;.

(3) A person profits from gambling activity if, other than as & playet, he or she accepts or
receives money ot other property pursuant to an agreement or understanding with any

person whereby he or she participates or is to participate in the proceeds of gambling:

activity;

(4) A person engages in gambling if he or she bets something of value upen the outcome
of a future event, which outcome is determined by an element of chance, ot upon the
outcome of a game, contest, or election, or conducts or participates in any bingo, lottery
by the sale of pickle cards, lottery, raffle, gift enterprise, or ather scheme not authorized
ot conducted in accordance with the Nebraska Bingo Act, the Nebraska County and City




read:

Lottery Act, the Nebraska Lottery and Raffle Act, the Nebraska Pickle Card Lottery . Act,
ﬂ1e Nebraska Small Lottety and Raffle Aect, the State Lottery Act the Nebragk:
, ack Gaming Act, or section 9701, buf g person does not-engage in gambl ng by:

{(a) Entering into a lawful business transaction;

(b) Playing an amusement device ot a coin-operated mechanical game which confers as a
prize an immediate, unrecorded right of veplay not-exchangeable for something of value;

() Conducting or participating in & prize contest; or

(D) Cenductlng or participating in any bingo, lottery by the sale-of pickle cards, lottery,
raffle, game of chiance: or gift enterprise eonducted in accordance with the Nebraska
Bingo Act the Nebraska County and City Lotlety Act, the Nebraska Lottery and Raffle
Act, the Nebraska Pickle Caid Lottety Act, the Nebraska Small Lottery and Raffle Act,
the State Lottery Act, the Nebraska Racetrack Gaming Act, or section 9-701;

(5) Gambling device shall mear ady device, maching, paraphernaha, writing, paper,
instrument, atticle, or equipment that isused or usable for engaging in gambling, whether
that activity consists of gambling between persons oi gambling by a petson mvolvmg the
playing of a machine. Gambling device shall also include any mechanical gaming device,
computer gaming deviee, electronic gaming device, or video gaming device which hias
the capability of awarding something of value, fice games redeemable for somethmg of
value, instant-win tickets whicl dlso provide the possibility of partic y i

subsequent drawing or event, ot tickets or stubs redeemable for somethiny ‘
except as authorized in the furtherance. of parimutuel wagering. Supplies, eqmpment,
cards, tickets, stubs, and other items used i any bingo, lottery by the sale of pickle cards,
other lottery, raffle, game of chance, or gift enterprise conducted in accordance with the

Nebraska Bingo Aot, the Nebraska County and City Lottery Act, the Nebraska Lottery

and Raffle Act, the Nebraska Pickle Card Lottery Act, the Nebraska Small Lotte
Raffle Act, the State Lottery Act, the Nebraska Racetrack Gaming Ac
701 are not gambling devices within this definition;

 and.
t. ot section 9«

(6) Something of value shall mean any money or propetty, any token, :ijec,s@:-or artiole
exchangeable for money or pioperty, or any foun of credit or promise directly or
indirectly contemplatlng transfor of money ot property or of any interest therein, or
involving extension of a service or entertainment; and

(7) Prize contest shall mean any competition in which one or more competitors are
awarded something of value as a consequence of winning or achieving a certain result in
the competition and (a) the value of such awards made to compeu‘rms participating in the
contest does not depend upon the number of participants in the contest or upon the
amount of consideratlon, if any, pald for the opportunity to participate in the coritest ot
upon chance and (b) the value or identity of such awards to be made-to competitors is
published before the cothpetition begins.

See. 9. Section 28-1105, Reissue Revised Statutes of Nebraska, is amended o




read:

28-1103.

(1) A person commits the offense of possession of gambling records if, other than as a
player, ke or she kiiowingly possesses any writing, paper, instiument, or article which {s:

(a) ‘Of g kind commonly used in the operation ot promotion of a bookmaking scheme or
enterprise and such writing, paper, instrument, or article has been used for the purpose of
recording, memorializing, or registering any bet, wager, or other gambling information;
ot

(b) Of a kind commonly used in the opetation, promotion, or playing of a lottery of
mutuel scheme or enterprise ot other seheme not conducted pursuant to the Nebraska
Bingo Act, the Nebraska Counfy and City: Lottery Act, the Nebraska, Lotteryand Raftle
Act, the Nebraska Pickle Card Lottery Act, the Nebraska Small Lottery and Raffle Act,
the State LOttery Act the Nebraska Racetraok Gamin Aot or sechon, 9-4701’ ancl such

memouahzi’ng, or negisteung any bet Wagm, or othm gamblmg mformatmn not
permitted by suel acts or section,

(2) Possession of gambling recotds in the fiist degree 18 a Class Ilinisdemeanoi:

Sec. 10,  Section 28-1113, Reissue Revised Statutes of Nebraska, is amended to

28-1113, Nothing in this article shall be constiued to:

(1) Apply to or prohibit wagering on the results of horseraces by the patimutuel or
certificate method when conducted by licensees within the tacetrack eniclosure at licensed.
horserace meetings; o# _

(2) Prohibit or punish the conducting or partwlpatmg in any bingo, lottery by the sale of
pickle catds, lottety, raffle, or gift enterprise when conducted in accordance with the
Nebraska Bingo Act, the Nebraska County and City Lottery Act, the Nebraska Lottery
and Raffle Act, the Nebraska Pickle Card Lottery Act, the Nebraska Small Loftety and
Raffle Act, the State Lottery Act, or section 9-701+; ot

or the participation or plavmg of’ such games of'e partio L or ,
using a gambling device or otherwise, by mdwr‘ uals fwenty-one years of g wgg of older
within licensed racetrack enclogures as provided in the Nebraska Racetrack Gaming Act.

Sec. 11, Section 77-2704.20, Reissue Revised Statutes of Nebraska, is amended to
read:

77-2704.20.

Sales and use taxes shall not be imposed on the gross receipts from the sale; lease, or




rental of and the storage, use, or other consumptlon in this state of purchases made by

vhcensees Qf the State Racmg Gomm:tssiom,y of purchases made by licensees of the

Sec. 12, Section 77-3001, Reissue Revised Statutes of Nebraska, is amiended to
read; :

77-3001.

For putposes of the Mechanical Amusement Device Tax Act, unless the cont@xt
otherwise requires:

(1) Person means an individoal, partnership, limited Iiability company, sccwty,
association, Jomt-stock compary, eOrpQratlon, estate, receiver, lesses, trustee, assignes,
referee, or other person acting in a fiduciary or representative capacity, whether
appointed by a court or otherwise, and any combination of individuals;

(2) Mechanical amusement device means any :machine which, upon insertion of a coin,
currency, credit card, ot substitute into the machitie, opetates or may be operated. or used
for a game, contest, or amusement of any description, such as, by way of example, but
not by way of limitation, pi‘nball games, shuffleboard, bowling games, radio-ray rifle
games, baseball, football, racing, boxing games, and coin-opetated pool tebles.
Mechanical amusement device also includes game and draw lotteries and coin-operated:
automatic musical devices. The teim. does not mean vending machines which dispense
tangible personal property, devices located in private homes for private uge, pickle eard
digpensing devices which are reqmred to be registered with the Department. of Revenue
puisuant to section 9-345.03, gaming devices or limited gaming devices ag defined in and
operated pursuant to the Nebxaskfa Racetrack Gaming Act, or devices which are
mechanically constructed in a manner that would render their opetation illegal under the
laws of the State of Nebraskay

(3) Operator means any person who operates & place of business in which a machine or
device owned by him or her is physically located or any person who plages and who
either ditectly ot indirectly controls or midnages any machine or device;

(4) Distributor means any person who sells, leases, or delivers possession or custody of a
machine or mechanical device fo operators thereof for a consideration either directly or
indirectly teceived;

(5) Whenever in the act, the words machine or devics are used, they refer to mechanical
amusement device; and

(6) Whenevet in the act, the words machine, device, petson, operator, or distributor are
used, the words in the singular include the plural and in the plural include the singular,

See. 13, This act becomes operative on January 1, 2021,
Sec. 14.  Original sections 28-1101, 28-1105, 28-1113, 77-2704.20, and 77-3001,




Reissue Revised Statutes of Nabmska, and section 2-1203.,01, Revised Statutes
Cumulative Supplement; 2018, ate repealed.

Sec: 15, If any seetion ot provision of this ast iy determined by @ court of

competent jurisdietion to be unconstitutional or otherwise void or fnvalid for any
reason, such determination shall not affect the validity of the act as 4 whele or any
part thereof, other than the part s6 determined to be unconstitutional or otherwise
void or invalid.




INITIATIVE PETITION

For Secretary of State Use Only
The object of this petition is to: (See reverse side for actual text of measure)
Enact a statute allowing all games of chance to be conducted by authorized gaming operators within

licensed racetrack enclosures in Nebraska and establishes a Nebraska Gaming Commission to regulate
such gaming in Nebraska.

To the Honorable Robert Evnen, Secretary of State for the State of Nebraska:

We, the undersigned residents of the State of Nebraska and the county of » respectfully demand that the following proposed law shall be
referred to the registered voters of the state for their approval or rejection at the general election to be held on the 3rd day of November 2020, and each for himself or herself says: I have
personally signed this petition on the date opposite my name; I am a registered voter of the State of Nebraska and county of and am qualified to sign this petition
or I will be so registered and qualified on or before the date on which this petition is required to be filed with the Secretary of State; and My printed name, date of birth, street and number
or voting precinct, and city, village, or post office address are correctly written after my signature,

WARNING TO PETITION SIGNERS-- VIOLATION OF ANY OF THE FOLLOWING PROVISIONS OF LAW MAY RESULT IN THE FILING OF CRIMINAL
CHARGES: Any person who signs any name other than his or her own to any petition or who is not qualified to sign the petition shalifeguilty of a Class I misdemeanor, Any
person who falsely swears to a circulator’s affidavit on a petition, who nccepts money or other things of value for signing a peti r who offers money or other things of

value in exchange for a signature upon any petition shall be guilty of a Class IV felony,
@l OR| ZIP
LLAGE | CODE

DATE OF ;
DATE | SIGNATURE PRINTED NAME BIRTH | ADDRESS (Street Numberd

10

11

12

13

14

15

16

17

18

19

20

STATE OF NEBRASKA ) ", (name of circulator) being first duly sworn, deposes and says that he or she is the circulator
)ss of this petition containing signatures, that he or she is at least eighteen years of age, that each person whose name appears on the petition personally
COUNTY OF ) signed the petition in the presence of the affiant, that the date to the left of each signature is the correct date on which the signature was affixed to the petition
- and that the date was personally affixed by the person signing such peition, that the affiant believes that each signer has written his or her
name, street and number or voting precinct, and city, village, or post office address correctly, that the affiant believes that each signer was qualified to sign the petition, and that the affiant stated to each signer
the object of the petition as printed on the petition before he or she affixed his or her signature to the petition.

Circulator

Address

Clty, State, Zip

- Subscribed and sworn to before me, a notary public, this day of ,20_ _at , Nebraska.

(Seal)
Notary Public




Proposed Statutory Amendment Language:

A BILL

FOR AN ACT relating to gaming; to amend sections 28-1101, 28-1105, 28-1113, 77-2704,20, and 77-3001, Reissue Revised Statutes of
Nebraska, and section 2-1203.01, Revised Statutes Cumulative Supplement, 2018; to adopt the Nebraska Racetrack Gaming Act; to
authorize games of chance as prescribed; to create a commission; to provide for the regulation of games of chance; to define terms; to
provide duties for the State Racing Commission; to exempt the Nebraska Racetrack Gaming Act from prohibitions and penalties on
gambling; to exempt purchases by the Nebraska Gaming Commission from sales and use taxes; to harmonize provisions; to provide an
operative date; and to repeal the original sections,

Be it enacted by the people of the State of Nebraska,

Section 1. Sections 1 to 6 of this act shall be known and may be cited as the Nebraska Racetrack Gaming Act,

Sec.2.  Notwithstanding any other provision of law, and to the full extent permitted by the Constitution of Nebraska, including
amendments to the Constitution of Nebraska adopted contemporaneously with the enactment of the Nebraska Racetrack Gaming Act, the
operation of games of chance is permitted only by authorized gaming operators within licensed racetrack enclosures as provided in the act.

Sec.3.  For purposes of the Nebraska Racetrack Gaming Act:

(1) Authorized gaming operator means a person or entity licensed pursuant to the act to operate gal N
racetrack enclosure;

(2) Authorized gaming operator license means a license to operate games of chance as an aut
racetrack enclosure; y-

(3) Game of chance means any game which has the elements of chance, prize, and consideragi

yof chance within a licensed

gaming operator at a licensed

table game, counter game, or card game, Game of chance does not include any game the operation of ghid} i yjjed at a casim by federal
law; , 4
(4) Gaming device means an electronic, mechanical, or other device which plays a game of chai v i yEblayer using

currency, a token, or other item of value;
(5) Licensed racetrack enclosure means premises at which licensed live hor
of Nebraska and applicable Nebraska law; :
(6) Limited gaming device means an electronic gammg device which (a) oftey ot dispense currency,
tokens, or other items of value, and (c) does not have a cash winnings hopper, me ylated spinning re€lyor side handle; and
(7) Racing license means a license issued by the State Racing Cg 7

(2) No more than one authorized gaming operator license%§h; d”for each licensed racetrack enclosure within the state;
prov1ded that, it shall not be a requirement that the person or gfftity applyt e granted such authorized gaming operator license hold a
racing license or be the same person or entity who operates% nclosure at which such authorized gaming operator license
shall be granted. :

(3) Gaming devices, limited gaming devices, and al
licensed racetrack enclosure. :

(4) No person younger than twenty, 5 icipate in any way in any game of chance or use any gaming
device or limited gammg device ata licensed T .
ounger than twenty-one years of age to play or participate in any game
of chance or use any gaming device or limited gamiH operated pursuant to the Nebraska Racetrack Gaming Act.

Sec, 5. (1) For purposesg rov1dmg the n regulation of the operation of games of chance by authorized

gaming operators within licensed r daht to the Nebraska Racetrack Gaming Act, the Nebraska Gaming Commission is

created. i
(2) The commission shalligy t more than four of the seven members shall be affiliated with the same political

any licensed racetrack enclosure or authorized gaming operator for the duration of

one of the members to be chairperson.

) 3 acmg Commission shall be ex officio members of the Nebraska Gaming Commission, serving terms

and receiving 2 i er as provided in sections 2-1201 and 2-1202,

additional members to serve with the members of the State Racing Commission as members of the

cistappointed pursuant to this subsection shall serve five-year terms. One of such members shall have

v, and one shall be a member of the organization representing the majority of licensed owners and

1 members of the Nebraska Gaming Commission shall be one thousand dollars per month, which may be
adjusted every two yeas,in ap.af t not to exceed the change in the Consumer Price Index for Urban Wage Earners and Clerical Workers for
the period between Julig ¢ first year to June 30 of the year of adjustment.

Sec. 6,  The Nebraska Gaming Commission shall;

1) License and regulate authorized gaming operators for the operation of all games of chance authorized pursuant to the
Nebraska Racetrack Gaming Act, including adopting, promulgating, and enforcing rules and regulations governing such authorized gaming
operators consistent with the act;

) Regulate the operation of games of chance in order to prevent and eliminate corrupt practices and fraudulent behavior, and
thereby promote integrity, security, and honest administration in, and accurate accounting of, the operation of games of chance which are subject
to the act;

(©)) Establish criteria to license applicants for authorized gaming operator licenses and all other types of gaming licenses for
other positions and functions incident to the operation of games of chance, including adopting, promulgating, and enforcing rules, regulations,
and eligibility standards for such authorized gaming operator licenses, gaming licenses, and positions and functions incident to the operation of
games of chance;

03] Charge fees for applications for licenses and for the issuance of authorized gaming operator licenses and all other types of
gaming licenses to successful applicants which shall be payable to the Nebraska Gaming Commission;

(5 Charge fees to authorized gaming operators in an amount necessary to offset the cost of oversight and regulatory services
to be provided which shall be payable to the Nebraska Gaming Commission;

6) Impose a one-time authorized gaming operator license fee of one million dollars on each authorized gaming operator for
each licensed racetrack enclosure payable to the Nebraska Gaming Commission;




G Grant, deny, revoke, and suspend authorized gaming 6perator licenses and all other types of gaming licenses based upon
reasonable criteria and procedures established by the commission to facilitate the integrity, productivity, and lawful conduct of gaming within the
state;

®) Grant or deny for cause applications for authorized gaming operator licenses of not less than twenty years in duration with
no more than one such authorized gaming operator license granted for any licensed racetrack enclosure within the state;

() Conduct background investigations of applicants for authorized gaming operator licenses and all other types of gaming
licenses;

(10) Adopt and promulgate rules and regulations for the standards of manufacture of gaming equipment;

(11) Inspect the operation of any authorized gaming operator conducting games of chance for the purpose of certifying the
revenue thereof and receiving complaints from the public,

(12) Issue subpoenas for the attendance of witnesses or the production of any

records, books, memoranda, documents, or other papers or things at or prior to any hearing as is necessary to enable the commission
to effectively discharge its duties;

(13) Administer oaths or affirmations as necessary to carry out the act;

(14) Have the authority to impose, subject to judicial review, administrative fines not to exceed twenty-five thousand dollars for
each violation of the act or any rules and regulations adopted and promuigated pursuant to the act;

(15) Collect and remit administrative fines collected under this section to the State Treasurer for distribution in accordance with
Article VII, section 5, of the Constitution of Nebraska;

(16) Adopt and promulgate rules and regulations for any gaming taxes assessed to authorized gamijng operators;

17 Collect and account for any gaming taxes assessed to authorized gaming operators and remit8eh taxes to the State Treasurer
or county treasurer as required by Nebraska law;

(18) Promote treatment of gaming-related behavioral disorders;

19) Establish procedures for the governance of the commission;

(20) Acquire necessary offices, facilities, counsel, and staff;

@n Establish procedures for an applicant for a staff position to disclose conﬂlcls o
employment; and

(22) Do all things necessary and proper to carry out its powers and duties under the act, includiigdie ig d promulgation

of rules and regulations and such other actions as permitted by the Administrative Proc
Sec. 7. Section 2-1203.01, Revised Statutes Cumulative Supplement, 2018,

2-1203.01.  The State Racing Commission shall; S,

(1) Enforce all state laws covering horseracing as required by section ] istand regulations adopted and
promulgated by the commission under the authority of section 2, : ‘ 4

(2) License racing industry participants, race officials, mutuel ¢ i ( #gftler persons as deemed necessary

by the commission if the license applicants meet eligibili f

(3) Prescribe and enforce security provisions, including, butg i $S to areas within track enclosures and
backstretch areas, and prohibitions against miscondyg

i L5 Body fluids whether or not any prohibited substance has been

administered to the winning horse of each race an§ ed by the board of stewards;
(5) Verify the certif“ cation of horses registered as bein

anis a player, he or she engages in conduct that materially aids any form of
bhall not be limited to, conduct directed toward (a) the creation or establishment of
ved, (b) the acquisition or maintenance of premises, paraphernalia, equipment,
sale, or offering for sale within this state of any chance, share, or interest in a
ch chance, share, or interest is an actual lottery ticket, receipt, contingent promise
of such inferest except as provided in the Nebraska County and City Lottery Act, the Nebraska
ickle

Lottery and Raffle Act, the State Lottery Act, the Nebraska Racetrack Gaming Act, or section 9-

&)

bling actlvnty if, other than as a player, he or she accepts or receives money or other property pursuant
g with any person whereby he or she participates or is to participate in the proceeds of gambling activity;

by an element 5 or upon the outcome of a game, contest, or election, or conducts or participates in any bingo, lottery by the sale
of pickle cards, lottery, raffle, gift enterprise, or other scheme not authiorized or conducted in accordance with the Nebraska Bingo Act, the
Nebraska County and City Lottery Act, the Nebraska Lottery and Raffle Act, the Nebraska Pickle Card Lottery Act, the Nebraska Smalt
Lottery and Raffle Act, the State Lottery Act, the Nebraska Racetrack Gaming Act, or section 9-701, but a person does not engage in
gambling by:

(a)  Entering into a lawful business transaction;

(b) Playing an amusement device or a coin-operated mechanical game which confers as a prize an immediate, umecorded right of

replay not exchangeable for something of value; (¢) Conducting or participating in a prize contest; or

(d) Conducting or participating in any bingo, lottery by the sale of pickle cards, lottery, raffle, game of chance. or gift enterprise
conducted in accordance with the Nebraska Bingo Act, the Nebraska County and City Lottery Act, the Nebraska Lottery and Raffle Act,
the Nebraska Pickle Card Lottery Act, the Nebraska Small Lottery and Raffle Act, the State Lottery Act, the Nebraska Racetrack
Gaming Act, or section 9-701;

(5)  Gambling device shall mean any device, machine, paraphernalia, writing, paper, instrument, article, or equipment that is used or
usable for engaging in gambling, whether that activity consists of gambling between persons or gambling by a person involving the playing
of a machine. Gambling device shall also include any mechanical gaming device, computer gaming device, electronic gaming device, or
video gaming device which has the capability of awarding something of value, free games redeemable for something of value, instant-win
tickets which also provide the possibility of participating in a subsequent drawing or event, or tickets or stubs redeemable for something
of value, except as authorized in the furtherance of parimutuel wagering. Supplies, equipment, cards, tickets, stubs, and other items used
in any bingo, lottery by the sale of pickle cards, other lottery, raffle, game of chance, or gift enterprise conducted in accordance with the




Nebraska Bingo Act, the Nebraska County and City Lottery Act, the Nebraska Lottery and Raffle Act, the Nebraska Pickle Card Lottery
Act, the Nebraska Small Lottery and Raffle Act, the State Lottery Act, the Nebraska Racetrack Gaming Act, or section 9-701 are not
gambling devices within this definition;

(6)  Something of value shall mean any money or property, any token, object, or article exchangeable for money or property, or any
form of credit or promise directly or indirectly contemplating transfer of money or property or of any interest therein, or involving extension
of a service or entertainment; and

(7)  Prize contest shall mean any competition in which one or more competitors are awarded something of value as a consequence of
winning or achieving a certain result in the competition and (a) the value of such awards made to competitors participating in the contest
does not depend upon the number of participants in the contest or upon the amount of consideration, if any, paid for the opportunity to
participate in the contest or upon chance and (b) the value or identity of such awards to be made to competitors is published before the

competition begins,
Sec, 9.  Section 28-1105, Reissue Revised Statutes of Nebraska, is amended to read:
28-1108,

(1) A person commits the offense of possessmn of gambling records if, other than as a player, he or she knowingly possesses any
writing, paper, instrument, or article which is;
(@)  Ofakind commonly used in the operation or promotion of a bookmaking scheme or enterprise and such writing, paper, instrument,
or article has been used for the purpose of recording, memorializing, or registering any bet, wager, or other gambling information; or
(b)  Ofakind commonly used in the operation, promotion, or playing of a lottery or mutuel scheme or enterprise or other scheme not
conducted pursuant to the Nebraska Bingo Act, the Nebraska County and City Lottery Act, the Nebras and Raffle Act the
Nebraska Pickle Card Lottery Act, the Nebraska Small Lottery and Raffle Act, the State Lottery Act, the N@Braska k
or section 9-701 and such writing, paper, instrument, or article has been used for the purpose of recqrfli
any bet, wager, or other gambling information not permitted by such acts or section.
(2) Possession of gambling records in the first degree is a Class II misdemeanor,

Sec. 10.  Section 28-1113, Reissue Revised Statutes of Nebraska, is amended to read:
28-1113. Nothing in this artlcle shall be construed to:
(1)  Apply to or prohibit wagering on the results of horseraces by the parimutuel or certlﬂcate
within the racetrack enclosure at licensed horserace meetings;es g
(2)  Prohibit or punish the conducting or participating in any bingo, lottery bythe sale of pickle cards, { gpor gift enterprise
when conducted in accordance with the Nebraska Bingo Act, the Nebraska Co N a Lottery and Raffle
Act, the Nebraska Pickle Card Lottery Act, the Nebraska Small Lottery and Rafﬂ tion 9-701< or
3) ADDIV to or prohibit the operation of games of chance whethe 1se b authorlzed

the Nebraska Racetrack Gaming Act
Sec. 11, Section 77-2704.20, Reissue Revised Statutes

77-2704.20.

Sales and use taxes shall not be imposed on the gross 1

rental of and the storage, use, or other consumption made by licensees of the State Racing Commission: or of

71- 3001
For purposes of the Mechanical Amus
(1)  Person means an individual, pa
receiver, lessee, trustee, assignee, refer
otherwise, and any combination of individifa
(2)  Mechanical amusement dev1ce means 4
machine, operates or mayg
by way of limitation, pintg
coin-operated pool tables.

devices The term does not

T, or amusement of any description, such as, by way of example, but not
ing games, radio-ray rifle games, baseball, football, racing, boxing games, and

3 ho sells, leases, or delivers possession or custody of a machine or mechamcal device to operators
T directly or indirectly received;
words machine or device are used, they refer to mechanical amusement device; and
; Fthe words machine, device, person, .operator, or distributor are used, the words in the singular include the
: de the singular,
Sec. 13. This act becomes operative on January 1, 2021,
Sec. 14. Original sections 28-1101, 28-1105, 28-1113, 77-2704.20, and 77-3001, Reissue Revised Statutes of Nebraska, and section
2-1203.01, Revised Statutes Cumulative Supplement, 2018, are repealed.

Sec. 15. If any section or provision of this act is determined by a court of competent jurisdiction to be unconstitutional or otherwise
void or invalid for any reason, such determination shall not affect the validity of the act as a whole or any part thereof, other than the part 50
determined to be unconstitutional or otherwise void or invalid,
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- July 30, 2020
| RECEIVED
The Honorable Robert B. Evnen |
Nebraska Secretary of State JUL 302020
Room 2800, State Capitol ' : :
P.O, BOX95608 o | SECRETARY QE:',STATE i
Lincoln, NE 68509-4608 i o

Dear Secretary Evnen;

Pursuant to Neb, Rev, Stat. § 32- 1410( ) (2016), you have notified us that you
received an initiative petition proposing to enact a statute to allow games of chance when
conducted by authorized gaming operators within licensed racetrack enclosures, and
establishing a Nebraska Gaming Commission to license and regulate such gaming, for
referral to the people of Nebraska on the November 2020 general election ballot. Your
notification was received by our office on July 20, 2020. \

Irt -accordance with the duty imposed by -§ 82-1410(1), we have prepared the
following ballot title and explanatory statement for that initiative. As provided by statute,
the explanatory statement s to directly precede the ballot title on the ballot and be printed
in italics:

A vote “EOR” will enact a statute which: (1) allows games of chance to be
conducted F by authorized gaming. operators within licensed. racetrack
enclosures in Nebraska, (2) establishes-a Nebraska Gaming Commission
to license and regulate such gaming;.and (8) amends and repeals-existing
sections of law to harmonize provisions ¢onsistent with the enactment of
such statute.

A vote “AGAINST" will not cause stich a statute fo be enacted.

Below this explanatory statement, the following language should be mserted for
the ballot title:




Honorable Robert B. Evnhen
July 30, 2020
Page 2

Shall a statute be enacted which: (1) allows games of chance to be
conducted by authorized gaming operators within licensed racetrack
enclosures in Nebraska; (2) establishes a Nebraska Gaming Commission
to license and regulate such gaming; and (3) amends and repeals existing
sections of law to harmonize provisions consistent with the enactment of
such statute?

You are reminded that § 32-1410(3) requires that you serve a copy of this language
upon the persons offering or filing the initiative petition by mail or electronic transmission.

Very truly yours,

| DOUGLAS J. PETERSON
Attorney General

- %ayé(arte!

Assistant Attorney General
. Chief, Legal Services Bureau

07-1340-29




EXHIBIT

STATUTORY INITIATIVE,

OBJECT STATEMENT

The object of this petition enacts 2 statute establishing an annual tax on gross gammg
revenue generated by authorized gaming operators of games of chance within licetised re ;
enclosures and directs the collection, enforcement, and disteibution of revenue front su¢ gammg
tax,

BALLOT QUESTION

Shall a statute be enacted which: (1) establishes aw anmal tag on gross gaming revepue
generated by authorized gaming operators of games of chance within licensed racetrack
enclosures of 20% of gross gaming revemue; (2) distributes 75% of such gaming tax reveries to
the State for credit of 2.5% to the Compulsive Gamblers Assistance Fund, 2.5% to the Generdl
Fund, and 70.0% to the Property Tax Credit Cash Fund; (3) distributes 25% of such gaming tax
revenues to the county wheve such licensed racetrack enclosure is located if the lcensed
racetrack enclosure is solely in an unincorporated avea of a county or distributes 25% of such
gaming tax revenues evenly between the county and the city or village where siuch licensed
racetrack enclosure is located where the licensed racetrack enclosure is at least partially within
the limits of a city or village in such county; and (4) designates the Nebraska Gaming
Commission to collect, remit for distribution; and. enﬁ)rce penalties associated with-such tax?




TEXT OF STATUTORY INITIATIVE.
A BILL

FOR AN ACT reldting to gaming; to provide a tax on gaming as prescribed; to provide for
distribution of tax proceeds; and to defing terms,

Be it enacted by the people of the State of Nebraska,

Section 1. To the full extent permitted by the Constitution of Nebraska, including
amendmerits to the Constitution of Nebraska adopted contemporaneously with the enactment of
this act, an annual gaming tax is hereby imposed. on the operation of all games of chanoe by
authotized gaming operators within licensed racetrack enclosures.

See. 2, For purposes of this act:

(1) Authorized gaming operafor means & person or entity licensed. pursuant to the
Nebraska Racetrack Gaming Act to operate games of chance within a licensed tacetrack
enclosure;

(2) Dollar amount. collected means the total dollar amount wagered by players of
games of chance less the total dallar amount returned to such players as ptizes;

(3) Game of chance means any game which has the clements of chance, prize, and
consideration, including any wager on a slot machine, table game, counter game, o card jgame.
Game of chance does not include any game the operation of which is prohibited at a casino by
federal law;

() Gaming commission means the Nebraska Gaming Commission established
pursuant to the Nebraska Racetrack Gaming Act;

(5) Gross gaming revenue means the dollar amount collected by an authorized
gaming operator from operation of all games of chance within a licensed racetrack enclosute as
computed pursuant to applicable statutes, rules, and regulations less the total of (a) all federal
taxes, other than income taxes, imposed on the ope1at10n of such games of chance and (b) the
amoutit provided to players by an authorized gaming operator as promotional gaming eredits, but
only to the extent such promotional gaming credits arc redeemed by players to play one or more
games of chance being operated by the authotized gaming operator; -

(6) Licensed racetrack enclosure means a ptemises at which licensed. live horseracing.
is conducted in accordance with the Constitution of Nebraska and applicable Nebraska. law; and

(7) Promotional gaming credit means a credit, token, or other item of value provided
by an authorized gaming operator to a player for the purpose of enabling the player to play a
game of chance.

Sec. 3. An annual gaming fax is fmposed on gross gaming revenve generated by
authorized gaming operators within licensed racetrack enclosures from the operation of all games




of chance equal to twenty percenit of such gross gaming revenue, The gaming commission shall
collect the tax and shall account for and remit such tak as set-foith by law;

Sec. 4,  Of the tax imposed by section 3 of this act, seventy-five percent shall be
remitted to the State Treasuter for credit ds follows: Two and onie-half percent to the Compulsive
Gamblers Assistance Fund, two and one-half percent to-the General Fund, and seventy percent to
the Property Tax Credit Cash Fund. The remaining twenty-five percent of the tax shall be
remitted to the county treasurer of the county in which the licensed racetrack enclosure is located
to he distributed as follows: (1) If the licensed racetrack enclosure is located completely -within
an umncorpaxated area of a county, the remaining twenty~ﬁve percent shall be distribyted to the
county in which such licensed racetrack enclosure is located; or (2) if the licensed. racetrack
enclosure is located at least partially within the Hmits of a city or village in such county, one-half
of the remaining twenty-five percent shall be distributed to such county and one-half of the
remaining twenty=five percent to the city or village in which such licensed racetrack enclosute is
at least partially located.

Sec. 5. Every authorized gaming operatos subject to taxation as set forth in this
act shall pay such tax and make report thereof to the gammg commission under such miles and
regulations as may be preseribed by the gaming commission,

Sec. 6. If the tax provided for in this act is not paid within such time as may be
prescribed for payment thereof by rules and regulations prescribed by the gaming commission,
the same shall become delinquent and a penalty of ten percent shall be added therete, together
with interest at the rate specified in section 45-104.02, as such rate may from time to time be
adjusted, until paid.

Sec,7,  Any authorized gaming opeérator that willfully fails, neglects, or refuses to
make any report required by this act, or by tules and 1egulatlons adopted and ptomulgated under
this act; or that knowingly makes any false statement:in any such report, is guilty of'a Class IV
misdemeanor,

Sec. 8, If any section or provision of this act is determined by a court of cormpetent
jurisdietion to be unconstitutional or otherwise void or invalid for any reason, siich detstmination
shall not affect the validity of the act as a whole or any part thereof, other than the part so
determined to be unconstitutional or otherwise void or invalid.




INITIATIVE PETITION

For Secretary of State Use Only

The object of this petition is to: (See reverse side for actual text of measure)

Enact a statute establishing an annual tax on gross gaming revenue generated by authorized gaming
operators of games of chance within licensed racetrack enclosures and directs the collection, enforcement,
and distribution of revenue from such gaming tax.

To the Honorable Robert Evnen, Secretary of State for the State of Nebraska;

We, the undersigned residents of the State of Nebraska and the county of , respectfully demand that the following proposed law shall be
referred to the registered voters of the state for their approval or rejection at the general election to be held on the 3rd day of November 2020, and each for himself or herself says: I have
personally signed this petition on the date opposite my name; 1am a registered voter of the State of Nebraska and county of and am qualified to sign this petition
or I will be so registered and qualified on or before the date on which this petition is required to be filed with the Secretary of State; and My printed name, date of birth, street and number
or voting precinct, and city, village, or post office address are correctly written after my signature.

WARNING TO PETITION SIGNERS-- VIOLATION OF ANY OF THE FOLLOWING PROVISIONS OF LAW MAY RESULT IN THE FILING OF CRIMINAL
CHARGES: Any person who signs any name other than his or her own to any petition or who is not qualified to sign the petition sha) guilty of a Class I misdemeanor. Any
" person who falsely swears to a circulator’s affidavit on a petition, who accepts money or other things of value for signing a petiti who offers money or other things of
value in exchange for a signature upon any petition shall be guilty of a Class IV felony.

DATE OF , YOR| zIP
DATE | SIGNATURE PRINTED NAME BIRTH | ADDRESS (Street Number & LLAGE | CODE

10

11

12

13

14

15|

|16

17

18

19

20

STATE OF NEBRASKA ) , (name of circulator) being first duly swom, deposes and says that he or she is the clrculator
)ss of this petition containing signatures, that he or she is at least eighteen years of age, that each person whose name appears on the petition personally
COUNTY OF ) signed the petition in the presence of the afliant, that the date to the left of each signature is the correct date on which the signature was affixed to the petition
- and that the date was personally affixed by the person signing such petition, that the affiant believes that each signer has written his or her
name, street and number or voting precinct, and cily, villags, or post office address correctly, that the affiant believes that each signer was qualified to sign the petition, and that the affiant stated to each signer
the object of the petition as printed on the petition before he or she affixed his or her signature to the petition,

Cireul

Address

City, State, Zip

Subscribed and sworn to before me, a notary public, this day of ,20___at , Nebraska.

(Seal)

Notary Public




Proposed Statutory Amendment Language:

A BILL

FOR AN ACT relating to gaming; to provide a tax on gaming as prescribed; to provide for distribution
of tax proceeds; and to define terms. : . !

Be it enacted by the people of the State of Nebraska,

Section 1. To the full extent permitted by the Constitution of Nebraska, including amendments to the Constitution
of Nebraska adopted contemporaneously with the enactment of this act, an annual gaming tax is hereby imposed on the
operation of all games of chance by authorized gaming operators within licensed racetrack enclosures.

Sec. 2. For purposes of this act:

(1) Authorized gaming operator means a person ot entity licensed pursuant to the Nebraska Racetrack Gaming Act
to operate games of chance within a licensed racetrack enclosure;

(2) Dollar amount collected means the total dollar amount wagered by players
dollar amount returned to such players as prizes; '

(3) Game of chance means any game which has the elements of chance, prize,;¥g
waget on a slot machine, table game, counter game, or card game. Game of chance does not
of which is prohibited at a casino by federal law;

ingliyding any
githe operation

less the total of (a) all federal taxes, other than income tax4
amount provided to players by an authorized gaming
promotional gaming credits are redeemed by playe
gaming operator;

ifonal gaming credits, but only to the extent such
¢ games of chance being operated by the authorized

(6) Licensed racetrack enclosure means a prefg}
with the Constitution of Nebraska and a

f all games of chance equal to twenty percent of such gross
e tax and shall account for and remit such tax as set forth by law,

ection 3 of this act, seventy-five percent shall be remitted to the State Treasurer

for credit as fGIOWSHIR gHalf percent to the Compulsive Gamblers Assistance Fund, two and one-half percent to

o to the Property Tax Credit Cash Fund, The remaining twenty-five percent of the tax

\yitreasien of the county in which the licensed racetrack enclosure is located to be distributed
rabetrack enclosure is located completely within an unincorporated area of a county, the

1 be distributed to the county in which such licensed racetrack enclosure is located; or

(2) if the licensed racetrack gielosure is located at least partially within the limits of a city or village in such county, one-

iive percent shall be distributed to such county and one-half of the remaining twenty-five

in which such licensed racetrack enclosure is at least partially located.

Sec. 5. Every authorized gaming operator subject to taxation as set forth in this act shall pay such tax and make
report thereof to the gaming commission under such rules and regulations as may be prescribed by the gaming commission.

Sec. 6. If the tax provided for in this act is not paid within such time as may be prescribed for payment thereof by
rules and regulations prescribed by the gaming commission, the same shall become delinquent and a penalty of ten percent
shall be added thereto, together with interest at the rate specified in section 45-104,02, as such rate may from time to time
be adjusted, until paid.

Sec. 7. Any authorized gaming operator that willfully fails, neglects, or refuses to make any report required by
this act, or by rules and regulations adopted and promulgated under this act, or that knowingly makes any false statement in
any such report, is guilty of a Class IV misdemeanor.

Sec. 8. If any section or provision of this act is determined by a court of competent jurisdiction to be
unconstitutional or otherwise void or invalid for any reason, such determination shall not affect the validity of the act as a
whole or any part thereof, other than the part so determined to be unconstitutional or otherwise void or invalid,
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The Honorable Robert B. Evhen
Nebraska Secretary of State
Room 2300, State Capitol

P.O. Box 95608

Lincoln, NE 68509-4608

Dear Secretary Evnen:

Pursuant to Neb. Rev. Stat. § 32- 1410(1) (2016), you have notified us that you
received an initiative petition proposing to enact a statute to establish an annual tax on
gross gaming revenue generated by authorized. gaming operators of games of chance
within licensed racetrack enclosures, and directing the distribution of such gaming tax, for
referral to the people of Nebraska on the November 2020 general election ballot. Your
notification was received by our office on July 22, 2020,

In accordance with the duty imposed by § 32-1410(1), we have prepared the
following ballot title and explanatory statement for that initiative. As provided by statute,
the explanatory statement is to directly precede the ballot title on the ballot-and be printed
in italics:

A vote "FOR" will enact a statute which: (1) imposes a 20% annual tax on
gross gaming revenue from games. of chance operated at livensed
racetrack locations; (2) distributes 76% of such gaming tax revenues to the
State for credit of 2.5% to both the Compulsive Gamblers Assistance Fund
and General Fund, and 70% to the Property Tax Credit Cash Fund; and
(3) distributes 25% of such gaming tax revenues to the county where the
licensed racetrack is located, or, If the racetrack is located partially within a
city or village, distributes this percentage evenly between the county: and
city or village.

A vote "AGAINST” will not cause such a statute to be enacted.




Honorable Robert B. Evnen
July 31, 2020
Page 2

Below this explanatory statement, the following language should be inserted for
the ballot title:

Shall a statute be enacted which: (1) imposes a 20% anrual tax on gross
gaming revenue from games of c¢hance operated at licensed racetrack
locations; (2) distributes 76% of such gaming tax revenues to the State for
credit of 2.5% to both the Compulsive Gamblers Assistance Fund and
General Fund, and 70% to the Property Tax Credit Cash Fund; and (3)
distributes 25% of such gaming tax revenues to the county Where the
licensed racetrack is located, of, if the racetrack is located partially within a
city or village, distributes this percentage evenly between the county and
city or village?

You are reminded that § 32-1410(3) requires that you serve a copy of this language
upon the persons offering or filing the initiative petition by mail or electronic transmission,

Very truly yours,

DOUGLAS J, PETERSON
Attorney General

L Jay Bartel
Assistant Attorney General
Chief, Legal Services Bureau

07-1341-29




_STATE OF NEBRASKA

P.0: Box 94608

' ; State Capitol, Suite 2300
f’ECRETARY OI‘ STATE Lincoln; NE, ,68509~4608
Phone: 402-471-2554
| Fax: 402-471-3237
Angust 25,2020 WWI.S08.1¢,50V
VIA EMAIL
David A, Lopez J.L. Spray.
Husch Blackwell Mattson Ricketts Law Firm.
13330 California Street, Suite 200 134 South 13" Street, Suite 1200
Omaha, NE 68154 Lin¢oln, NE 68508

Email; dave.lopez@huschblackwell.com  Email: jls@mattsonricketts.com

Andre R. Barry
Cline Williams
 Wright Johnson & Oldfather, L.L.P,
© 233 South 13" Street

- Lincoln, NE 68508

Email: abarry@eclinewilliams.com

Re: Legal Sufficiency of Gambling Ballot Initiatives
Dear Messrs. Lopez, Spray and Batry:

Three “Games of Chance” ballot initiatives have been submitted to this office for

- placement-on the November 2020, general election ballot. The first of these is a proposed
amendment to Article ITI, Section 24, of the Nebraska Constitution' to allow:games of chance
conducted by authotized gaming operatots within licensed racetracks (the “Constitutional
Initiative™). The second is the ploposed enactment of statutory provxsmns setting forth-g:structure
- forauthorizing gaming operators, creation of a gaming commission:and other maiters (the
“Regulatory Initiative™). The third is the proposed enactment of statutony provisions setting forth
atax on gross gaming revenue, collection of the tax and the distribution of revenue from the tax
(the “Tax Initiative”), (I will refet to these collectively as the “Initiatives.”)

By separate letters dated and received by me on Auvgust 7, 2020, Dr: Richard Loveless
(represented by David Lopez of Husch Blackwell LLP), and Ann and Todd Zohner (represented
by J. L. Spray of the Mattson Ricketts Law Firm) have asked that the Initiatives be withheld
- from the ballot due to their claimed legal insufficiency, (Hereinafter, I will referto Dr, LQVeless
and the Zohners collectively as the “Objectors.”)

! Herelnafter, all references to articles and sections refér to the Nebraska State Constitution.




| Games of Chance Initiatives Determination
Avugust 25, 2020
Page 2

In response to my request, on August 14, 2020, I received the letter of Andre Batry of
Cline Williams Wright Johnson & Oldfather, L.L.P, on behalf of the sponsors of the Initiatives,
Further replies were received from the Objectors on August 14, 2020, and a final response from
the Sponsors was received on August 17, 2020,

Neb. Rev. Stat, § 32-1409(3) directs the Secretary of State to total the valid petition
signatures and determine whether constitutional and statutory requirements have been met for
initiative petitions, The Secretary of State, putsuant to Neb, Rev. Stat. §§ 32-201 and 32-202,
has the duty to decide disputed points of election law and to supervise the conduct of primary
and general elections in this state. The Nebraska Supreme Court has held that the Secretary of
State has the duty to determine the legal sufficiency of ballot measures such as these, and to
withhold such measures from the ballot if they are legally insufficient. See State ex rel, Wieland
v, Beermann, 246 Neb, 808, 816, 523 N.W.2d 518, 525 (1994). See also State ex rel. Lemon v.
Gale, 272 Neb, 295, 297, 721 N.W.2d 347, 351 (2006); State ex rel. Loontjer v. Gale, 288 Neb,

973, 986-993, 853 N.W.2d 494, 505-508 (2014).

Having now reviewed and considered the submissions of the Objectors and the Sponsors,
and based upon my independent review, this letter sets forth my determination of the legal
sufficiency of the Initiatives.

The Primaty Purpose of the Initiatives

A determination of legal sufficiency must begin with a statement of the primary purpose

- of the Initiatives. Here, the primary purpose for each is the same: to permit previously prohibited
games of chance to be conducted in the State of Nebraska, As will be discussed in more detail
below, each of the three initiatives relates to this single primary purpose. That all three share a
single primary purpose is easily seen; without the Constitutional Initiative, neither the
Regulatory Initiative nor the Tax Initiative serves any purpose.’

Even assuming arguendo that there are separate primary purposes for each of the
initiatives, the outcome is the same.

Single Subject Rule

“Initiative measures shall contain only one subject,” Neb, Const. art, III, § 2. The
Nebraska Supreme Court has reviewed the single subject rule in a number of initiative and

2'The sponsors of the three initiatives are Keep the Money in Nebraska, Inc., Nebraska Horsemen’s Benevolent &
Protective Association, Ho-Chunk, Inc., and Omaha Exposition & Racing, Inc. (Hereinafter, these parties will be
referred to as the “Sponsots.”)

3 Without the passage of the Constitutional Initiative, the passage of the Regulatory Initiative and the Tax Initiative
would be orphaned idle acts, with no force or effect. This has occurred previously, in 2004, when the voters rejected
a Constitutional amendment that would bave permitted gambling, but enacted a statutory initiative for the taxation
and appropriation of gambling revenues. The statute was briefly codified, then repealed by the legislature, Neb, Rev.
Stats. §§ 9-901 to 9-904 (R.S.Supp., 2005). (As best I can determine, neither initiative had been challenged as
legally insufficient.)
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referendum cases. In State ex rel. Loontjer v. Gale, 288 Neb, 973, 853 N.W.2d 494 (2014), the
Court concluded that the natural and necessary connection test that had been applied to
municipal ballot measures also applies to voter initiatives under article III, § 2, The test
provides that a proposed ballot measure is invalid if it would:

(1) compel voters to vote for or against distinct propositions in a single vote-when they
might not do so if presented separately; (2) confuse voters on the issues they are asked to
decide; or (3) create doubt as to what action they have authotized after the election,

Id. at 1000, 853 N.W.2d at 513,

The court expanded upon this standard in Christensen v. Gale, 301 Neb. 19, 917 N.W.2d
145 (2018):

Where the limits of a proposed law, having natural and necessary connection with each
other, and, together, are a part of one general subject, the proposal is a single and not a
dual proposition, The controlling consideration in determining the singleness of a
proposed amendment is its singleness of purpose and the relationship of the details to the
general subject. The general subject is defined by its primary purpose.

Id, at 32,917 N.W.2d at 156 (internal quotation omitted) (2018).

In cases objecting to legal sufficiency under the single subject rule, the question has

~ arisen in the context of a single initiative; Does the initiative contain more than a single subject?
In this case, however, a single general subject constitutes the primary purpose of all three of the
initiatives that have been sponsored, circulated and submitted together, This appears to be a
novel situation that has not been present in any case heretofore decided by the Supreme Court on
this issue.

Constitutional Initiative

M. Lopez argues that the Constitutional Initiative is invalid because it proposes to repeal
the default prohibition on all forms of games of chance in certain situations, thus depriving
voters of the opportunity to distinguish between the various types of games of chance. He argues
that voter confusion would ensue from lumping the legalization of “all” gambling forms into a
single measure,

The Supreme Court has provided guidance as to what constitutes a “game of chance.”
American Amusements Co. v. Nebraska Dep’t of Revenue, 282 Neb, 908, 919, 807 N.W.2d 492,
500 (2011). The use of that phrase in the Constitutional Initiative is consistent with the
- terminology of Article III, Section 24 of the Constitution and can be interpreted using the
existing Supreme Court precedent. Mr, Lopez argues for the “game by game” approach which
has been used in the existing exceptions to the general games of chance prohibition set forth in
subsections (2), (3) and (4) of Article III, Section 24, While the “game by game” approach has
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been utilized historically, I do not see anything that réQuires this approach or that is
fundamentally confusing by grouping all games of chance into a single measure,

The proposed Constitutional Initiative provides for a broad expansion of gambling in the
state, but this approach in and of itself does not create confusion and does not violate the single
subject rule.* :

Mr, Lopez also asserts that the Constitutional Initiative contains a “hidden authotization™
of Class III gaming on tribal lands. Mr. Lopez correctly points out that, under the Indian Gaming
Regulation Act, 25 U.S.C. §§ 2701 to 2721 (“IGRA”), the authorization of expanded gaming in
Nebraska proposed in the Constitutional Initiative would authorize expanded gaming on Indian
lands whether or not the gaming is conducted within licensed racetrack enclosures.

Expanded gambling on Indian lands is a question not being directly proposed to the
voters, Nowhere is this effect of the IGRA apparent from or set forth in the Constitutional
Initiative, nor is it stated in the object statement or ballot question in the petitions that voters
were asked to sign, This effect also would not be set forth on the ballot when voters determine
how they wish to cast their vote on the issue of expanded gambling.

To the contrary, the language of the Constitutional Initiative is likely to mislead voters
into thinking that they are voting for an initiative that would prohibit the conduct of games of
chance anywhere but at racetracks, That, after all, is the plain meaning of the amendment
proposed in the Constitutional Initiative, Were the Constitutional Initiative to be adopted,
however, gambling would not be limited to racetracks.

The IGRA provides that Class III gaming includes forms of gaming that are not Class I or
Class II. Examples of Class III games are slot machines, roulette, craps, and house-banked card
games. 25 U.S.C § 2703(6)-(8). If a tribe wishes to conduct Class III gaming it must negotiate a
compact with the state that establishes the scope and regulation of such activities, 25 U.S.C. §
2710(d)(1)(A) to (C). States are required to negotiate with tribes for Class III gaming if the state
permits such gaming activities “for any purpose by any person, organization, or entity.” 25
U.S.C. § 2710(d)(1)(B) (emphasis supplied). The IGRA limits the state’s regulatory authority to
~ that expressly agreed upon in a compact. Florida v. Seminole Tribe of Florida, 181 F.3d 1237,
1247 (11 Cir. 1999). Thus, if the Constitutional Initiative were adopted, under the IGRA tribal
gaming could not be limited to racetracks. It is the allowance of Class Il games itself that
trigger rights under the IGRA. Those rights are not limited except by the compact between the
tribe and the state.

Mr, Barry does not deny the legal effect under the IGRA that I have described above.
Instead, he argues that there is no “hidden authorization” on tribal lands, that the IGRA is not a
secret and that opponents of the Constitutional Initiative are free to argue the legal effect of
* adoption of the Constitutional Initiative under I[GRA. Mr, Batry asserts that the likelihood that

4 Mr. Lopez argues that the Constitutional Initiative provides for inconsistent and potentially conflicting regulation
of activities that are already regulated, for example, lotteries, bingo and raffles. This is a matter of constitutional
interpretation propetly left to the Courts, and I will not consider it further here.
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- adoption of the Constitutional Initiative will result in Class III gaming on tribal lands is
- speculative at best.

It appears that there are three Class 11 tribal casinos presently in operation in this state,
The State has an existing compact with the Omaha Tribe of Nebraska which specifically
provides that the Omaha Tribe may engage in Class 1[I gaming on Indian lands if such gaming is
lawful under the IGRA and conducted in accordance with the requirements of the compact. The
compact provides a process for the Omaha Tribe to notify the state regarding additional Class III
gaming activities in which it wishes to engage, One of the sponsors of the Initiatives is affiliated
with a tribal Class Il casino in Iowa within a few miles of the Nebraska border that is not
operating within a racetrack.’ I do not agree with Mr. Batry that this issue is speculative,

A determination of legal sufficiency involves an evaluation of whether the ballot proposal
~ is likely to “confuse voters on the issues they are asked to decide” or “create doubt as to what
action they have authorized after the election.” State ex rel. Loontjer v. Gale, 288 Neb. 973,
1000, 853 N, W, 2d 494, 513 (2014). The Constitutional Initiative is likely to confuse voters on
the issues they are asked to decide; indeed, it is likely to materially mislead voters since the
language of the Constitutional Initiative creates the incorrect appearance that, if adopted, games
of chance could only be conducted in racetrack enclosures. Even accepting Mr, Batry’s assertion
that the likelihood of gaming on tribal lands is speculative, the Constitutional Initiative creates
doubt about what action would be authorized.

Further, the Constitutional Initiative effectively puts forth dual proposals: (1) authorizing
expanded gambling at tribal casinos and (2) authorizing expanded gambling at racetracks by
authorized operators. But the first proposal is hidden from the voters and impossible to ascertain
from the text of the proposal. Putting forth dual propositions in a single proposal violates the
single subject rule as it does not permit voters to express a clear preference on dual propositions,
City of North Plaite v. Tilgner, 282 Neb, 328, 351, 803 N,W.2d 469, 488 (2011).The
Constitutional Initiative is materially misleading,. It is likely to confuse voters and create doubt as
to what they have authorized were the Constitutional Initiative to be adopted, Stated otherwise, it
requires voters to vote for dual propositions with a single vote. I conclude that the Constitutional
Initiative is legally insufficient and for that reason I shall withhold it from the ballot.

Alternatively, Mr. Spray argues that the Constitutional Initiative has two subjects, which
-~ are, first, permitting the conduct of games of chance by authorized operators, and second, that
such activity is permitted only at racetracks, He asserts that the limitation of permitting gaming
only within “licensed racetrack enclosures” is a second purpose that rendets the Constitutional

- Initiative legally insufficient.

Mz, Spray assetts that granting racetrack owners the exclusive constitutional right to host
the businesses which operate these newly authorized games of chance (i.e. casinos) constitutes a
separate subject, The newly approved games of chance have no relation or connection to
- wagering on horseraces, Voters who would like to allow the expansion of gambling may not

5 WinnaVegas Casino-Resort, Sloan, Iowa,
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want to give racetrack owners the exclusive constitutional right to host casino operations in
Nebraska. Putting forth dual propositions in a single proposal violates the single subject rule as
it does not permit voters to express a clear preference on dual propositions, City of North Platte
v. Tilgner, 282 Neb, 328, 351, 803 N.W.2d 469, 488 (2011). Mr. Spray asserts that the proposal
to expand gambling does not have a natural and necessary connection to racetracks.

The primary purpose of all three initiatives is to permit previously prohibited games of
chance to be conducted in the State of Nebraska. Mr. Spray has a strong argument that the
Constitutional Initiative consists of two subjects which do not have a natural and necessary
connection with each other and should be withheld from the ballot for that reason. The second
~ subject asserted by Mr, Spray to be contained in the Constitutional Initiative, which is that
gambling be limited to racetracks, is not a benign purpose; it is misleading, as discussed above.

Regulatory Initiative

M, Spray argues that the Regulatory Initiative violates the single subject rule by
including multiple purposes, giving racetrack owners an exclusive right to house casinos,
creating a gaming commission and one million dollar license fee, providing tax breaks, and
~ decriminalizing gaming activities all in the same initiative, He argues that the amendment both
creates a tax (the one million dollar license fee) and provides tax breaks (exemption from sales
and use taxes and the mechanical amusement device tax), and that voters who prefer one aspect
of the proposal over the other are deprived of their opportunity to vote on the proposals
.. separately.

The Regulatory Initiative is similar to the Medicaid propoéal discussed in Christensen v.
Gale, 301 Neb. 19, 917 N.W.2d 145 (2018), and the immigration ordinance discussed in City of
- Fremont v. Kotas, 279 Neb. 720, 781 N.W.2d 456 (2010).

City of Fremont v. Kotas involved an extensive city immigration ordinance proposed by
initiative petition in the City of Fremont. The district court in that case found that the measure
had one general subject — the regulation of undocumented aliens in Fremont. Additionally, the
district court found that every provision within the measure was part of its general subject, even
though the ordinance had several components, dealing with ocoupancy, licensing, electronic
verification, government uses, resources, and penalty provisions. The Supreme Court held that

the measure was not confusing or deceiving to the voters, Id, at 727-728, 781 N.W.2d at 463.

The initiative petition at issue in Christensen v. Gale was the expansion of Medicaid
coverage. The petition proposed the addition of “Section 2” to the Medical Assistance Act with
five subsections, The subsections would (1) expand Medicaid to adults ages 19 through 64 who
met a certain income threshold, (2) direct the Department of Health and Human Services
(DHHS) to submit a state plan amendment seeking approval of federal centers for services, (3)
direct DHHS to take all actions necessary to maximize federal financial participation in funding
medical assistance, (4) require no greater burden or restriction be imposed on persons eligible for
~ medical assistance under section 2 than any other population eligible for medical assistance, and
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(5) require that section 2 would apply notwithstanding any other provision of law or federal
waiver, Christensen v. Gale, 301 Neb. at 23, 917 N,W.2d at 151 (2018),

After reviewing the proposed petition, the Supreme Court, citing City of Fremont v,
Kotas, held that the proposal for the expansion of Medicaid and its funding had a natural and
necessary connection with each other and thus, a singleness of purpose. The court distinguished
the case from State ex rel. Loontjer v. Gale, 288 Neb, 973, 853 N.W.2d 494 (2014), by rejecting
the argument that the provision related to federal funding was only included to enhance the odds
that voters would approve Medicaid expansion. The Court indicated that the general subject was
Medicaid expansion and maximizing federal funding for that expansion was a detail related to
the primary purpose of expanding Medicaid. Christensen v. Gale, 301 Neb. at 33-34, 917
N.W.2d at 157 (2018).

The primary purpose of the Regulatory Initiative is the same as the other two initiatives
with which it has been packaged: to permit previously prohibited games of chance to be
conducted in the State of Nebraska. The regulatory requirements set forth in the Regulatory
Initiative have a natural and necessary connection to the general subject, The creation of a
gaming commission to regulate and establish who would be authorized to provide gaming
activities, as well as decriminalizing gaming, all relate to the primary purpose of the Initiatives.

Mr, Spray asserts that the one million dollar licensing fee contained in the Regulatory
Initiative is a tax that constitutes a second subject, However, significant initial license fees are
common in other states that authorize gaming and serve a function related to the primary purpose
with respect to vetting applicants to ensure that they have sufficient resources to be credible
gaming operators,

These provisions all appear to have a natural and necessary connection with the primary
purpose. The possibility of other policy choices does not in and of itself create a dual purpose, Id.
at 35,917 N.W.2d at 158,

Tax breaks are set forth in the Regulatory Initiative which exempt purchases by licensees
of the gaming commission from sales and use taxes and the mechanical amusement device tax,
Whether tax exemptions which are included in an initiative that is otherwise concerned with
regulatory measures constitute a separate subject is a close question. Assuming arguendo that the
primary purpose of the Regulatory Initiative is to tegulate gambling, the tax breaks contained in
the Regulatory Initiative do not have a natural and necessary connection to such a primary
. purpose.

The exemption of the licensees (the gaming operators) from taxes is not mentioned in the
object statement of the Regulatory Initiative and is incorrectly stated in the introduction to the
bill (the word “licensee” is omitted from the introductory language making it appear that the
exemption applies to the Nebraska Gaming Commission), Thus, these descriptions of the content
of the Regulatory Initiative are misleading,
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Moreover, a separate initiative in this package — the Tax Initiative — provides for the

- taxation of newly expanded gaming activities. As a result, some of the tax provisions of the

- Initiatives are found in the Regulatory Initiative, and others are found in the Tax Initiative. By
dividing the tax proposals between two of the Initiatives, voters cannot know the effect of their
vote. Because the tax aspects of the Initiatives are split between the Regulatory Initiative and the
Tax Initiative, voters who wish to adopt the tax breaks contained in the Regulatory Initiative but

~ only if the new taxes contained in the Tax Initiative also are adopted have no way of voting to do
$0.

By dividing the tax proposals between two initiatives, and by failing to disclose the tax
breaks contained in the Regulatory Initiative, the Regulatory Initiative creates a condition under
which voters will be confused and cannot know the effect of their vote, For those reasons, the
Regulatory Initiative is not legally sufficient.

A There is an additional, separate basis for the legal insufficiency of the Regulatory
Initiative. Because the Constitutional Initiative will be withheld from the ballot, the provisions of
the Regulatory Initiative, which have a natural and necessary connection to the primary purpose
of the Constitutional Initiative, and share that primary purpose, would have no purpose at all.
Without the Constitutional Initiative, adoption of the Regulatory Initiative would be an idle act.

For the foregoing reasons, the Regulatory Initiative is legally insufficient and I shall
withhold it from the ballot.

Tax Initiative

M. Spray argues that the Tax Initiative violates the single subject requirement because

~ there are two distinct and independent proposals in the initiative: (1) raise revenue by imposing
an annual gaming tax and (2) distribute the bulk of the tax revenue for property tax relief. Mr.
Spray indicates that some of the distribution of the tax revenue had a natural and necessaty
connection with the tax proposed, but that property tax relief is a separate topic included only to

~ entice voters to vote in favor of the gaming tax.

The Supreme Court has unambiguously invalidated proposals which include the
enticement of property tax relief as violating the single subject rule. City of North Platte v.
Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011). State ex rel. Loontjer v. Gale, 288 Neb. 973, 853
N.W.2d 494 (2014).

In City of North Plaite v. Tilgner, the city proposed a municipal ballot measure to amend
an occupation tax ordinance so that the tax revenues from the ordinance could be used to pay off
* the loan for the city’s visitor center. After the debt was retired, the initiative would have
prohibited the city from using the revenue to operate the center and instead would have required
the city to use the revenue for property tax relief. The Supreme Court found that the municipal
ballot measure contained two proposals: (1) prohibiting the use of an occupation tax for a visitor
center’s operating expenses and (2) requiring the city to use the revenue for property tax relief.
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The Court held that the property tax proposals did not have a natural and necessary connection,
City of North Platte v. Tilgner, 282 Neb, at 349-350, 803 N.W.2d at 487 (2011)

The question in State ex rel, Loontjer v, Gale, 288 Neb. 973, 853 N.W.2d 494 (2014),
was whether the proposal to use tax revenues from parimutuel wagering for property tax relief
and education had a natural and necessary connection to legalizing a new form of wagering, The
Court found that it did not and that the appropriation proposal’s only connection to the wagering
proposal was to enhance the odds that voters would approve the new form of wagering. Id. at
1004, 853 N.W.2d at 515 (2014). The Court indicated that many voters who might oppose
proposals for new forms of wagering, standing along, might nonetheless want new funding for
property tax relief and education, The court 1nd1cated this type of proposition was at the heart of
the prohibition against logrolling. /d.

Were the contents of the Tax Initiative contained in the Constitutional Initiative, the
initiative would be legally insufficient and would be withheld from the ballot as logrolling. City
- of North Platte v. Tilgner, 282 Neb, 328, 803 N.W.2d 469 (2011). State ex rel. Loontjer v. Gale,
288 Neb, 973, 853 N.W.2d 494 (2014).

M, Barry seems to have conceded as much when he pointed out that “[t]here is no
violation of the single subject rule because these provisions regarding tax revenues” are
contained in the separate Tax Initiative and not in the Constitutional Initiative, He goes on to
write that logrolling only occurs when such provisions “increase the odds that voters will
approve a different proposal in the same initiative,” (Emphasis in original.) He cites Christensen
- v, Gale, 301 Neb. at 33, 917 N.W.2d at 156-157 (2018), to support his argument.

Based on this position, the Sponsors attempt to avoid the prohibition against logrolling by
setting forth the logrolling provisions in one of the Initiatives but not the others. That logrolling
is going on here is not difficult to ascertain, Just as in Loontjer, if a voter wants the property tax
relief, they will have to vote to expand gambling, It is Mr. Barry’s position that, because the
property tax enticement is contained in a separate initiative from that which expands gambling, it
must be allowed,

Such a result is not compelled, Whether the property tax relief provisions are to be
allowed depends upon the primary purpose of the Tax Initiative. The primary purpose of all three
Initiatives is the same, It is the expansion of gambling, as described above. Other than the

 logrolling provisions, the provisions of the Tax Initiative have a natural and necessary

connection to the expansion of gambling. The adoption of the Tax Initiative would be an idle act
without meaning unless the Constitutional Initiative allowing the expansion of gambling was
adopted.’ The Court has ruled plainly that property tax relief has no natural and necessary

6 That the Initiatives share a single primary purpose is further illustrated by the interlocking of the provisions of the
Tax Initiative and the Regulatory Initiative, The Tax Initiative specifically provides that an annual gaming tax is
imposed on gross gaming revenue generated by “authorized gaming operators,” “Authorized gaming operator” is
defined in Section 2 of the Tax Initiative as a person or entity licensed pursuant to the Nebraska Racetrack Gaming
Act, Section 3 of the Tax Initiative provides that the tax shall be collected by the “gaming commission.” The
“gaming commission” is defined in Section 2 of the Tax Initiative as the Nebraska Gaming Commission established
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connection to the expansion of gambling, The only purpose of the property tax provisions of the
Tax Initiative is to entice voters to vote for the Constitutional Initiative. This is at the heart of the
prohibition against logrolling and the test set forth in State ex rel. Loontjer v. Gale, 288 Neb,
973, 853 N, W.2d 494 (2014).

Whether the primary purpose of the Tax Initiative is the same as the other two initiatives
with which it is packaged, ot its primary purpose is to provide for the taxation of gambling
revenues, as Mr. Spray argues, the property tax relief provisions contained in the Tax Initiative
constitute logrolling and violate the single subject rule. In addition, the tax provisions related to
the primary purpose of the Initiatives are confusingly split between the Regulatory Initiative and
the Tax Initiative. For those reasons, the Tax Initiative is legally insufficient.

As with the Regulatory Initiative, there is an additional, separate basis for the legal
insufficiency of the Tax Initiative. Because the Constitutional Initiative will be withheld from the
ballot, the provisions of the Tax Initiative, which have a natural and necessary connection to the
primary purpose of the Constitutional Initiative, and share that primary purpose, would have no
purpose at all. Without the Constitutional Initiative, adoption of the Tax Initiative would be an
idle act.

For the foregoing reasons, the Tax Initiative is legally insufficient and I shall withhold it
from the ballot.

Free Election Clause and Special Legislation

Mr. Spray asserts that the Initiatives violate the Free Election clause of the Constitution
Neb. Const. art, I, § 22 and constitute impermissible special legislation’, T eXpress no opinion on
~ these objections because it is not clear that these issues ate within the purview of a legal

sufficiency review by the Secretary of State and because they do not appear to be ripe for
decision,

Conclusion

The constitutional right to bring forward initiative petitions for a vote of the people is
fundamental to out state governance and is to be zealously protected, Christensen v. Gale, 301
Neb, 19, 27, 917 N.W.2d 145, 153 (2018). Part of the protection of the right of initiative is to
- assure that such petitions are neither misleading nor manipulative.

pursuant to the Nebtraska Racetrack Gaming Act, The Nebraska Gaming Commission, the Nebraska Racetrack
Gaming Act and “authorized gaming operators,” however, are all concepts created by the Regulatory Initiative.
Thus, the Regulator Initiative and the Tax Initiative are part and parcel of the same overarching statutory scheme
created by the sponsors of the petitions. The adoption of the Tax Initiative by the voters without the adoption of the
Regulatory Initiative would be an idle act.
7 Mr. Spray argues that the prohibition against special legislation enacted by the Legislature is equally applicable to
those enacted by initiative,
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Based upon tny review, and for the teasons set forth above, I shall withhold all three of

~ the Initiatives from the ballot unless otherwise ordered by a court of competent jurisdiction,

Sincerely,

Vit Sr

Robert B. Evnen
Nebraska Secretary of State




