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CERTIFICATE OF INTERESTED PERSONS

No. 18-11479

CHAD EVERET BRACKEEN; JENNIFER KAY BRACKEEN; STATE OF
TEXAS; ALTAGRACIA SOCORRO HERNANDEZ; STATE OF INDIANA;
JAsoON CLIFFORD; FRANK NICHOLAS LIBRETTI; STATE OF
LouisiANA; HEATHER LYNN LIBRETTI; DANIELLE CLIFFORD,

Plantiffs-Appellees,
D

CHEROKEE NATION; ONEIDA NATION; QUINALT INDIAN NATION;
MORONGO BAND OF MISSION INDIANS,

Intervenor Defendants-Appellants.

The undersigned counsel of record certifies that the following listed persons and
entities as described in the fourth sentence of Rule 28.2.1 have an interest in the out-
come of this case. These representations are made in order that the judges of this
Court may evaluate possible disqualification or recusal.

State Plaintiffs-Appellees:
Texas

Indiana

Louisiana

Counsel for State Plaintiffs-Appellees:

Ken Paxton Curtis Hill, Attorney General of
Jeffrey C. Mateer Indiana

Kyle D. Hawkins (lead counsel) Jeff Landry, Attorney General of
Beth Klusmann Louisiana

John C. Sullivan
David J. Hacker
Office of the Attorney General
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Federal Defendants:

United States of America

Bureau of Indian Affairs

Bryan Rice, Director of Bureau of Indian Affairs

John Tahsuda III, Bureau of Indian Affairs Principal Assistant Secretary for Indian
Affairs

United States Department of the Interior

Ryan Zinke, Secretary of the Department of the Interior

United States Department of Health and Human Services

Alex Azar, Secretary of the Department of Health and Human Services

Counsel for Federal Defendants:
Steven Miskinis

Christine Ennis

Ragu-Jara “Juge” Gregg
Amber Blaha

John Turner

Jeffrey H. Wood

Samuel C. Alexander

Sam Ennis

JoAnn Kintz

Rachel Heron

U.S. Department of Justice

/s/ Kyle D. Hawkins
KYLE D. HAWKINS
Counsel of Record for State Appellees
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Plaintiffs-Appellees respectfully request that the Court enter an expedited brief-
ing and oral argument schedule in this case.

1. 'This lawsuit concerns the constitutionality of the Indian Child Welfare Act,
25 U.S.C. §§1901-23, 1951-52, and its related rules, 25 C.F.R. §§ 23.106-22, .124-
32,.140-41, which set federal standards for the placement of Indian children in foster
care and adoptive homes. The challenge to its constitutionality was brought by a
group of States, who are obligated to comply with the provisions of ICWA, and a
group of individuals, whose adoptions of Indian children have been impacted by
ICWA. Suit was brought against the United States and numerous federal defendants
involved in promulgating the rules purporting to implement ICWA. Several Indian
Tribes also intervened as defendants to defend ICWA.

2. On October 4, following extensive briefing and oral argument, the district
court issued a thorough decision, detailing numerous constitutional violations and
declaring the challenged statutes and rules unconstitutional. The defendant Tribes
appealed and have asked this Court to stay the district court’s judgment pending
appeal.

3. The federal Defendants have not yet filed a notice of appeal, but their sixty-
day deadline expires on December 3. The States nevertheless conferenced with both
Defendants-Appellants Indian Tribes and the federal Defendants on this motion.
The Tribes oppose this motion, believing it to be premature until it is known whether
the federal Defendants will appeal. Counsel for the federal Defendants indicated
that, should the federal Defendants decide to appeal, they would oppose expedited

briefing and argument.



Case: 18-11479  Document: 00514737221 Page: 7 Date Filed: 11/27/2018

4. Plaintiffs-Appellees respectfully request that this Court enter an expedited
briefing and oral argument schedule. Expedition is appropriate because of the inter-
ests involved in this lawsuit: The States need a definitive answer as to how to treat
the Indian children within their care—whether they must treat them differently be-
cause of their Indian ancestry or whether they will be treated like all other children.
The States have before them now dozens of cases involving Indian children, many of
which are contested proceedings, and many more such contested cases are likely to
arise during the pendency of the Tribes’ appeal. Finality in those proceedings will be
elusive, if not impossible to achieve, until this Court rules. Expedition is appropriate
to give the Indian children in the States’ care finality in the resolution of the child
welfare and custody proceedings involving them and the permanency in their place-
ments that follow. The interest of those Indian children in achieving permanency as
promptly as possible warrants expedition of this appeal.

5. Expedition also is appropriate because several Individual Plaintiffs—the
Cliffords—are currently involved in a contested adoption proceeding involving an
Indian child that will be impacted by this Court’s ruling on the issues in this appeal,
including by determining whether the federal regulations that purport to govern the
Cliffords’ proceeding are lawful. Whatever the resolution of those state-court pro-
ceedings, the child at their center, Child P., is unlikely to achieve permanency in her
placement until there is a final adjudication as to the constitutionality of ICWA.
Child P.’s interest in achieving permanency in her placement further warrants expe-

dition of this appeal.
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6. Moreover, expedition is appropriate to ensure that other Individual Plain-
tiffs’ claims are not mooted by the passage of time. Section 1913(d) of ICWA im-
poses a 2-year collateral-attack period on voluntary adoptions involving Indian chil-
dren. 25 U.S.C. § 1913(d). After they filed the lawsuit giving rise to this appeal, In-
dividual Plaintiffs Chad and Jennifer Brackeen were allowed to adopt the Indian child
they had fostered for more than a year, A.L.M. That adoption was entered in January
2018, and accordingly Section 1913(d)’s collateral-attack period will expire in Janu-
ary 2020. Expedition of the appeal is appropriate to ensure the district court’s judg-
ment that Section 1913(d) is unconstitutional can be reviewed by this Court, and a
decision issued, before that claim possibly is mooted by the passage of time.

7. There will be no prejudice to the Tribes by expediting this case. First, Plain-
tiffs-Appellees are not seeking to expedite the Tribes’ opening brief, which is cur-
rently due on December 31, 2018. But the States do ask that this deadline not be
extended for any appellant, including the federal Defendants, should they choose to
appeal. Second, this case was thoroughly briefed in the district court. It should not
take an unusual amount of time to brief on appeal.

8. Plaintiffs-Appellees seek the following briefing and oral argument schedule:
o Appellants Opening Briefs: December 31, 2018 (the current due date)

o Appellees Briefs: January 22, 2019
e Reply Briefs: February 1, 2019

e Oral Argument: March (or first available setting)
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CONCLUSION

For the foregoing reasons, the Court should expedite briefing and oral argument

in this appeal.

/s/ Matthew D. McGill
MATTHEW D. McGILL
LocHLAN F. SHELFER

T. ELL1iOT GAISER

Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.

Washington, D.C. 20036
(202) 887-3680
mmcgill@gibsondunn.com

ROBERT E. DUNN

Gibson, Dunn & Crutcher LLP
1881 Page Mill Road

Palo Alto, California 94304-1211

Counsel for Individual Plaintiffs-
Appellees

MARK FIDDLER

Fiddler Osband, LLC.

6800 France Ave. So., Suite 190
Minneapolis, MN 55435
mark@fiddler-law.com

Tel.: (612) 822-4095

Fax: (612) 822-4096

Counsel for Frank and Heather
Libretti, and Jason and
Danielle Clifford

Respectfully submitted.

JEFF LANDRY
Attorney General of Louisiana

CurTis HILL
Attorney General of Indiana

KEN PAXTON
Attorney General of Texas

JEFFREY C. MATEER
First Assistant Attorney General

/s/ Kyle D. Hawkins

KyYyLE D. HAWKINS
Solicitor General
kyle.hawkins@oag.texas.gov

BETH KLUSMANN
JounN C. SULLIVAN
Assistant Solicitors General

DAvID J. HACKER
Special Counsel for Civil Litigation

Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, Texas 78711-2548
Tel.: (512) 936-1700

Fax: (512) 474-2697

Counsel for State Appellees
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CERTIFICATE OF CONFERENCE

I certify that counsel for Appellees conferenced with Adam Charnes, counsel for
Defendants-Appellants Indian Tribes, by e-mail on November 26, 2018, and the
Tribes are opposed to the relief requested and intend to file an opposition. I certify
that counsel for Appellees conferenced with JoAnn Kintz and Rachel Heron, counsel
for the federal Defendants, by e-mail on November 26, 2018. They indicated that,
should the federal Defendants appeal, they would oppose expedited briefing, but de-

clined to say whether they would file an opposition.

/s/ Kyle D Hawkins
KYyLE D. HAWKINS

CERTIFICATE OF SERVICE

On November 27, 2018, this motion was served via CM/ECF on all registered
counsel and transmitted to the Clerk of the Court. Counsel further certifies that:
(1) any required privacy redactions have been made in compliance with Fifth Circuit
Rule 25.2.13; (2) the electronic submission is an exact copy of the paper document
in compliance with Fifth Circuit Rule 25.2.1; and (3) the document has been scanned

with the most recent version of Symantec Endpoint Protection and is free of viruses.

/s/ Kyle D. Hawkins
KYyLE D. HAWKINS
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CERTIFICATE OF COMPLIANCE

This motion complies with: (1) the type-volume limitation of Federal Rule of
Appellate Procedure 27(d)(2)(A) because it contains 778 words, excluding the parts
of the brief exempted by Rule 27(2)(2)(B); and (2) the typeface and type style re-
quirements of Rule 27(d)(1)(E) because it has been prepared in a proportionally
spaced typeface (14-point Equity) using Microsoft Word (the same program used to

calculate the word count).

/s/ Kyle D. Hawkins
KyLE D. HAWKINS
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