
  
 

 

 

 
    

  
 

  

 

 
 

 

 

 
 

  

  
 

  

 

  

1 (Slip Opinion) OCTOBER TERM, 2018 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

HERRERA v. WYOMING 

CERTIORARI TO THE DISTRICT COURT OF WYOMING, 
SHERIDAN COUNTY 

No. 17–532. Argued January 8, 2019—Decided May 20, 2019 

An 1868 treaty between the United States and the Crow Tribe prom-
ised that in exchange for most of the Tribe’s territory in modern-day 
Montana and Wyoming, its members would “have the right to hunt 
on the unoccupied lands of the United States so long as game may be 
found thereon . . . and peace subsists . . . on the borders of the hunt-
ing districts.”  15 Stat. 650.  In 2014, Wyoming charged petitioner
Clayvin Herrera with off-season hunting in Bighorn National Forest 
and being an accessory to the same.  The state trial court rejected 
Herrera’s argument that he had a protected right to hunt in the for-
est pursuant to the 1868 Treaty, and a jury convicted him.  On ap-
peal, the state appellate court relied on the reasoning of the Tenth 
Circuit’s decision in Crow Tribe of Indians v. Repsis, 73 F. 3d 982— 
which in turn relied upon this Court’s decision in Ward v. Race 
Horse, 163 U. S. 504—and held that the treaty right expired upon 
Wyoming’s statehood.  The court rejected Herrera’s argument that 
this Court’s subsequent decision in Minnesota v. Mille Lacs Band of 
Chippewa Indians, 526 U. S. 172, repudiated Race Horse and there-
fore undercut the logic of Repsis. In any event, the court concluded, 
Herrera was precluded from arguing that the treaty right survived
Wyoming’s statehood because the Crow Tribe had litigated Repsis on 
behalf of itself and its members.  Even if the 1868 Treaty right sur-
vived Wyoming’s statehood, the court added, it did not permit Herre-
ra to hunt in Bighorn National Forest because the treaty right ap-
plies only on unoccupied lands and the national forest became 
categorically occupied when it was created. 

Held: 
1. The Crow Tribe’s hunting rights under the 1868 Treaty did not 

expire upon Wyoming’s statehood.  Pp. 6–17. 



 
  

 

 

  
  

  
 

 
  

 
 

 
 

 
  

 
 
 
 

 
 

 
  

 

  

 
 

 

 
  

 

2 HERRERA v. WYOMING 

Syllabus 

(a) This case is controlled by Mille Lacs, not Race Horse. Race 
Horse concerned a hunting right guaranteed in an 1868 treaty with 
the Shoshone and Bannock Tribes containing language identical to 
that at issue here.  Relying on two lines of reasoning, the Race Horse 
Court held that Wyoming’s admission to the United States in 1890 
extinguished the Shoshone-Bannock Treaty right.  First, the doctrine 
that new States are admitted to the Union on an “equal footing” with 
existing States led the Court to conclude that affording the Tribes a 
protected hunting right lasting after statehood would conflict with 
the power vested in those States—and newly shared by Wyoming—
“to regulate the killing of game within their borders.”  163 U. S., at 
514.  Second, the Court found no evidence in the Shoshone-Bannock 
Treaty itself that Congress intended the treaty right to continue in 
“perpetuity.”  Id., at 514–515.  Mille Lacs undercut both pillars of 
Race Horse’s reasoning. Mille Lacs established that the crucial in-
quiry for treaty termination analysis is whether Congress has “clear-
ly express[ed]” an intent to abrogate an Indian treaty right, 526 
U. S., at 202, or whether a termination point identified in the treaty 
itself has been satisfied, id., at 207.  Thus, while Race Horse “was not 
expressly overruled” in Mille Lacs, it “retain[s] no vitality,” Limbach 
v. Hooven & Allison Co., 466 U. S. 353, 361, and is repudiated to the 
extent it held that treaty rights can be impliedly extinguished at 
statehood.  Pp. 6–11.

(b) Repsis does not preclude Herrera from arguing that the 1868 
Treaty right survived Wyoming’s statehood.  Even when the elements 
of issue preclusion are met, an exception may be warranted if there
has been an intervening “ ‘change in [the] applicable legal context.’ ” 
Bobby v. Bies, 556 U. S. 825, 834.  Here, Mille Lacs’ repudiation of 
Race Horse’s reasoning—on which Repsis relied—justifies such an ex-
ception.  Pp. 11–13. 

(c) Applying Mille Lacs, Wyoming’s admission into the Union did 
not abrogate the Crow Tribe’s off-reservation treaty hunting right.
First, the Wyoming Statehood Act does not show that Congress
“clearly expressed” an intent to end the 1868 Treaty hunting right. 
See 526 U. S., at 202.  There is also no evidence in the treaty itself 
that Congress intended the hunting right to expire at statehood, or 
that the Crow Tribe would have understood it to do so.  Nor does the 
historical record support such a reading of the treaty.  The State 
counters that statehood, as a practical matter, rendered all the lands 
in the State occupied. Even assuming that Wyoming presents an ac-
curate historical picture, the State, by using statehood as a proxy for 
occupation, subverts this Court’s clear instruction that treaty-
protected rights “are not impliedly terminated upon statehood.”  Id., 
at 207.  To the extent that the State seeks to rely on historical evi-
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dence to establish that all land in Wyoming was functionally “occu-
pied” by 1890, its arguments fall outside the question presented and
are unpersuasive in any event.  Pp. 13–17.

2. Bighorn National Forest did not become categorically “occupied” 
within the meaning of the 1868 Treaty when the national forest was 
created.  Construing the treaty’s terms as “ ‘they would naturally be 
understood by the Indians,’ ” Washington v. Washington State Com-
mercial Passenger Fishing Vessel Assn., 443 U. S. 658, 676, it is clear 
that the Tribe would have understood the word “unoccupied” to de-
note an area free of residence or settlement by non-Indians.  That in-
terpretation follows from several cues in the treaty’s text.  For exam-
ple, the treaty made the hunting right contingent on peace “among 
the whites and Indians on the borders of the hunting districts,” 15 
Stat. 650, thus contrasting the unoccupied hunting districts with ar-
eas of white settlement.  Historical evidence confirms this reading of 
“unoccupied.” Wyoming’s counterarguments are unavailing.  The 
Federal Government’s exercise of control and withdrawing of the for-
est lands from settlement would not categorically transform the terri-
tory into an area resided on or settled by non-Indians; quite the oppo-
site.  Nor would mining and logging of the forest lands prior to 1897
have caused the Tribe to view the Bighorn Mountains as occupied.
Pp. 17–21. 

3. This decision is limited in two ways.  First, the Court holds that 
Bighorn National Forest is not categorically occupied, not that all 
areas within the forest are unoccupied.  Second, the state trial court de- 
cided that Wyoming could regulate the exercise of the 1868 Treaty
right “in the interest of conservation,” an issue not reached by the
appellate court.  The Court also does not address the viability of the
State’s arguments on this issue.  Pp. 21–22. 

Vacated and remanded. 

SOTOMAYOR, J., delivered the opinion of the Court, in which GINS-
BURG, BREYER, KAGAN, and GORSUCH, JJ., joined.  ALITO, J., filed a dis-
senting opinion, in which ROBERTS, C. J., and THOMAS and KAVANAUGH, 
JJ., joined. 


