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DECISION

On August 13, 2020, I gave notice that I was assuming jurisdiction over the Tesoro High Plains
Pipeline Company LLC (Tesoro) appeal from the decision by the Regional Director, Great Plains
Office, Bureau of Indian Affairs (Regional Director), dated July 2, 2020, concerning a trespass
determination on the Fort Berthold Indian Reservation (Decision).1 On September 2, 2020, I
ordered the Regional Director to submit the administrative record to me by October 2, 2020.2 I
also gave notice that I intended to issue a briefing schedule after I received the administrative
record. After receiving the administrative record, I concluded that briefing by the parties is not
necessary. Accordingly, and in an effort to minimize the cost, expense, and delay that would
result from the continued litigation of this matter, I have decided to vacate the Decision and
remand this matter to the Regional Director for a new decision. The reasons for my decision and
instructions for the Regional Director regarding remand are set forth below.3
Background
The Bureau of Indian Affairs (BIA) initially granted a pipeline right-of-way covering 90.82 acres
over 44 separate tracts of trust land on June 18, 1953.4 That right-of-way expired on June 18,
I Letter, Bureau of Indian Affairs, Great Plains Office, Regional Director to Tesoro Pipeline Company LLC (Jul. 2,
2020). The Interior Board of Indian Appeals transferred the appeal and related documents to me on August 18, 2020.
2 On October 1, 2020, I became aware that the General Services Administration had closed the Federal Office
Building in Aberdeen, SD where the Great Plains Regional Office is housed due to COVID-19 exposure. As a result,
and on my own initiative, I extended the date for submission of the administrative record to October 9, 2020.
3 The parties have filed various motions relating to the appeal. My disposition of the appeal has mooted them, and
they are dismissed. In addition, the appeal filed by Arrow Pipeline, LLC, seeking status as an interested party in
these proceedings is dismissed as moot.
4 Service Pipeline Company obtained the easement in 1953; Amoco Pipeline Company or British Petroleum/Amoco
owned the Pipeline until 2001 when Tesoro, a successor-in-interest to Service Pipeline Company, acquired it.

2013. The Regional Director determined that the pipeline Tesoro owns and operates is located
on Indian trust land without an approved right-of-way.5 The Regional Director assessed
damages against Tesoro for trespass on 23 allotted tracks from June 18, 2013 to July 2, 2020.6
The damages assessed included $32,811,492 for trespass and $29,574,720 as a throughput fee,
equaling $62,386,212, which was tripled for a total assessment of $187,158,636.7 The Decision
applies to 23 tracts owned by individual landowners.8 A trespass determination on 11 additional
individual landowner tracts is pending. The Three Affiliated Tribes of the Fort Berthold
Reservation, North Dakota (Tribe) owns the remaining 10 tracts.
Tesoro and the Tribe reached an agreement in 2018 on the tribal tracts for both the trespass and
the renewal of the right-of-way. Tesoro agreed to pay the Tribe nearly $2,000,000 per acre for
past damages and a 28-year renewal. The Tribe owns about 26 acres of the 90.82-acre right-ofway. The BIA granted the most recent right-of-way on February 7, 1995, for a 20-year term
beginning June 18, 1993.9 It was granted pursuant to the Act of February 5, 1948,1° and 25
C.F.R. Part 169.11
On January 20, 2018, the Fort Berthold Agency (Agency) issued a 10-day notice to Tesoro to
show cause why a trespass determination should not be made. Tesoro responded by notifying
the BIA that it was engaged in good faith negotiations with the landowners for a new right-ofway and that it had made offers of $66,000 per acre to each landowner. In a letter to the Agency
dated May 14, 2018, an attorney for several of the landowners confirmed that good faith
negotiations were underway.12 Shortly thereafter, the Agency received a copy of the Tribe's
negotiated compensation for settlement of the trespass and renewal of the right-of-way for the
tribal tracts. The Tribe requested that the Agency share the information with the affected
landowners.13
On April 21, 2020, the Agency received notice from an attorney for one group of landowners
that good faith negotiations with Tesoro had ceased. The Agency confirmed that the pipeline
remained in trespass and sent notice to show cause to Tesoro on May 14, 2020. Tesoro
responded that it was prepared to submit new offers to the landowners. On July 2, 2020, the
'Decision at 1. A related matter brought by several landowners against Tesoro is pending in the Eighth Circuit
Court of Appeals. See Appellants' Brief, Chase v. Andeavor Logistics, L.P., No. 20-1747, 2020 WL 3493656. The
landowners in Chase pursued a trespass claim in District Court against Tesoro for the period 1993-2013, and a
second claim for 2013 to the present. The landowners alleged that Tesoro was in trespass from 1993 through 2013
because its right-of-way was invalid and void ab initio. This issue was not before the Regional Director and is not
addressed here. A second complaint by another group of landowners appears to have been dismissed but not
appealed. Hall v. Tesoro High Plains Pipeline Co., No. 1:18-CV-217 (D.N.D. 2018).
6 Decision at 1-2.
7 /d. at 7 n.15.
8 Id. at 5.
9 See Grant of Easement for Right-of-Way to Amoco Pipeline Co. (Feb. 7, 1995).
10 Act of Feb. 5, 1948, 25 U.S.C. §§ 323-328 ("1948 Act").
II Grant of Easement for Right-of-Way to Amoco Pipeline Company (Feb. 7, 1995).
12 Letter from Keith M. Harper, Esq., Kilpatrick, Townsend and Stockton LLC to Kayla Danks, Superintendent,
Bureau of Indian Affairs, Fort Berthold Agency (May 14, 2018). In October 2018, the Agency became aware that
the landowners had filed the two separate lawsuits against Tesoro. Supra n. 4.
13 Decision at 5.
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Regional Director issued the Decision and gave notice to Tesoro that it must immediately cease
and desist the use of the pipeline and pay an enclosed invoice within 30 days. The invoice
included damages in the amount of $187,158,636. Tesoro's timely appeal stopped the Decision
from going into effect.
Regional Director's Determination of Trespass
The Regional Director has an obligation to explain the rationale and factual basis for his
decisions.14 Here, the Regional Director did not explain his reasoning on many important issues
making it difficult to understand the basis for his Decision. When the basis for a decision is not
clear, it is especially difficult to determine whether the administrative record supports the
findings of the decision-maker.1' For example, the Regional Director relied, in part, on the
trespass provisions of the grazing regulations in Part 166 to find Tesoro in trespass and to assess
trespass damages.16 The Regional Director stated, "it is the BIA's policy to assess trespass
penalties for the cost of damage to Indian agricultural lands."17 He did not, however, explain
why he applied the trespass provisions from Part 166 to a trespass arising from an expired oil
pipeline right-of-way.18
The BIA promulgated Part 166 of the regulations under the American Indian Agricultural
Resource Management Act (AIARMA) and other authorities.19 In AIARMA, Congress directed
the Secretary to issue regulations that "establish civil penalties for the commission of trespass on
Indian agricultural lands."2° The AIARMA defines "Indian agricultural lands" as "Indian land,
including farmland and rangeland, but excluding Indian forest land, that is used for the
production of agricultural products, and Indian lands occupied by industries that support the
agricultural community, regardless of whether a formal inspection and land classification has
been conducted."21

14 ZCA Gas Gathering, Inc. v. Acting Muskogee Area Dir., 23 IBIA 228, 239 (1993) (holding that a BIA decisionmaker must explain the reason(s) for his or her decision, even in the case of a discretionary decision).
15 See Wolf Point Cmty. Org. v. Acting Rocky Mountain Reg' Dir., 40 IBIA 131, 134 (2004) ("Where the Regional
Director's decision does not adequately explain the basis for the decision, we will nevertheless affirm if `the
administrative record and the decision, read together...show how BIA reached its conclusion."). See also Motor
Vehicle Manufacturers Ass'n. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983) (stating that the
Court will affirm an administrative decision if the reasoning can be discerned from the record).
16 25 C.F.R. Part 166. The Regional Director also relied on Part 169 covering rights-of-way.
17 Decision at 2 (citing 25 C.F.R. § 166.801).
18 See 25 C.F.R. § 166.1 ("The purpose of this part is to describe the authorities, policies, and procedures the BIA
uses to approve, grant, and administer a permit for grazing on tribal land, individually-owned Indian land, or
government lands.") (emphasis added); 25 C.F.R. § 166.800 ("Under this part, trespass is any unauthorized
occupancy, use of, or action on Indian agricultural lands. These provisions also apply to Indian agricultural land
managed under an agricultural lease or permit under part 162 of this title.") (emphasis added).
19 25 U.S.C. §§ 3701-746.
Id at § 3713. The civil penalties for trespass included in Part 166 have limited application and include civil
penalties for collection of the value of the products illegally used or removed plus a penalty of double their values,
collection of the costs associated with damage caused by the act of trespass, and collection of the costs associated
with enforcement of the regulations, including but not limited to court costs and attorney fees.
21 25 U.S.C. § 3703(1).
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Tesoro does not use the land it occupies to produce agricultural products or in support of the
agricultural community. Tesoro occupies the land under a once valid right-of-way for the
express purpose of operating and maintaining a crude oil transmission pipeline.22 When the
right-of-way expired, Tesoro became a holdover trespasser.23 Its rights as a holdover trespasser
are governed by the Grant of Easement dated February 7, 1995,24 the 1948 Act, the right-of-way
regulations at Part 169, and federal common law concerning trespass on Indian lands.25 Section
169.410 of the right-of-way regulations describes the actions the BIA may take against Tesoro
for remaining in possession of the land after its pipeline right-of-way expired.26
In addition to the concerns with the application of Part 166, there are other problems with the
Decision. The Regional Director described, in a few sentences, his calculation of $187,158,636
in trespass damages noting the regulations he relied on to assess and calculate damages.27 He did
not explain what the regulations provide or why they apply under the circumstances,28 nor did he
identify in the Decision the valuation method he used to calculate damages.29

n See supra n. 4. The validity of the 1995 right-of-way is beyond the scope of this decision.
23 Davilla v. Enable Midstream Partners L.P., 913 F.3d 959, 967 (10th Cir. 2019) ("When it comes to maintaining a
pipeline over Indian allotted land, however, Congress has dictated the prerequisites of a right to enter by statute.
Enable thus has no legal right to keep a structure on the Allottees' land unless and until it secures a right-of-way for
that purpose from the Secretary of the Interior. See 25 U.S.C. § 323. The Secretary must, in turn, have the approval
of the relevant Indian stakeholders. See id. § 324.").
24 See supra n. 9.
25 County of Oneida v. Oneida Indian Nations, 470 U.S. 226, 234-236 (1985) (describing that federal common law
recognizes a variety of causes of action to protect Indian lands from trespass, including the right to sue to enforce
original aboriginal title, the right to undertake an ejectment action, and the right to account for rents and profits
against trespassers); United States v. Milner, 583 F.3d 1174, 1182-83 (9th Cir. 2009).
("Federal common law governs an action for trespass on Indian lands. That law generally comports with the
Restatement of Torts. . .Under the Restatement, a person is liable for trespass 'if he intentionally...causes a thing [to
enter land in the possession of another]... [or] fails to remove from the land a thing which he is under a duty to
remove.'" (citing Restatement (Second) of Torts § 158 (2009)).
26 25 C.F.R. § 169.410 ("If a grantee remains in possession after the expiration, termination, or cancellation of a
right-of-way, and is not accessing the land to perform reclamation or other remaining grant obligations, we may treat
the unauthorized possession as a trespass under applicable law and will communicate with the Indian landowners in
making the determination whether to treat the unauthorized possession as a trespass. Unless the parties have notified
us in writing that they are engaged in good faith negotiations to renew or obtain a new right-of-way, we may take
action to recover possession on behalf of the Indian landowners, and pursue any additional remedies available under
applicable law, such as a forcible entry and detainer action. The holdover time will be charged against the new
term.").
27 See Decision at 7 nn.14-15.
28 See Wolf Point Cmty. Org., 40 IBIA at 134 (remanding a decision where the Regional Director's decision recited
certain facts from the administrative record but did not provide any connection between the facts and the decision).
See also Bowen v. American Hosp. Ass'n, 476 U.S. 610, 626-27 (1986) ("[A]n agency's explanation of the basis for
its decision must include a rational connection between the facts found and the choice made." An agency has a
responsibility "to explain the rationale and factual basis for its decision.") (internal quotations and citations omitted).
29 See Decision at 6-7 ("The method of valuation utilized by the BIA consists of the cost of a right-of-way, divided
by the acreage encumbered and multiplied by the acreage damaged. Damages also consider the value of the pipeline,
throughput, penalties, cost associated with enforcement of the regulations, including field examinations and survey,
damage appraisal, investigation assistance and reports, witness expenses, demand letters, court cost and attorney
fees.").
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The method of valuation the Regional Director relied on is included in a valuation report3°
submitted by the landowners pursuant to 43 C.F.R. Part 100. Part 100 describes the minimum
qualifications for appraisers who may prepare an appraisal or valuation of Indian property that
the Department will accept without further review or approval when the Indian tribe or
individual Indian waives Departmental review and approval.31 Part 100 "applies to anyone
preparing or relying upon an appraisal or valuation of Indian property."32 To be a qualified
appraiser under Part 100, the appraiser must hold a current Certified General Appraiser license
and be in good standing in the state in which the property appraised or valued is located. The
appraiser also must comply with the Uniform Standards of Professional Appraisal Practice
(USPAP) rules and provisions applicable to appraisers, including the competency requirements
applicable to the type of property being appraised.33
The Valuation Report does not meet the requirements of Part 100. GE Bock Real Estate, LLC
and Triebwasser Appraisal Service, LLC, (GEB) prepared the Valuation Report. The GEB
meets the minimum requirements as a qualified appraiser under 43 C.F.R. § 100.200. However,
GEB certified only the portion of the Valuation Report it prepared—the portion that concerns the
market value of the land.34 The GEB relied on the work of a pipeline appraiser, David Howell of
Pipeline Equities from Houston, Texas (Howell) for the valuation of varying elements of the
pipeline not related to the market value of the land.35 The GEB did not include Howell in its
certification and instead relied on Howell to provide his own certification. Notwithstanding his
certification, however, Howell does not meet the basic requirements as a qualified appraiser
under Part 100 and his certification is invalid on its face. 36
There are other problems with the Valuation Report in addition to the lack of proper certification
under Part 100. For example, Howell relies on the forestry regulations to triple damages for
some of his calculations.37 Section 163.29(a)(3) addressesforest trespass and provides, in part,
"Civil penalties for trespass include, but are not limited to: (i) Treble damages, whenever any
person, without lawful authority severs, or carries off from a reservation any forest product."38
The forestry regulations do not support Howell's calculation of treble damages under the
circumstances.

3° Project Valuation Report, GE Bock Real Estate, LLC and Triebwasser Appraisal Service, LLC, (GEB) (Mar. 16,
2020) ("Valuation Report").
J1 43 C.F.R. § 100.101.
32 43 C.F.R. § 100.102.
33 43 C.F.R. § 100.200.
34 Valuation Report at 95-96.
35 Id. at 4.
36 Howell does not appear to be a certified appraiser and he does not hold a current Certified General Appraiser
license from North Dakota. In his separate certification, Howell states "I am a licensed Pipeline Appraiser. There is
no state entity which licenses such work."
37 Valuation Report, Sec. 6 Conclusions (referencing "Trespass Section § 169.26" but attaching a copy of 25 C.F.R.
§ 163.29 as an exhibit to the report). Section 169.26 does not exist in the current version of Part 169.
38 25 C.F.R. § 163.29(a)(3)(1).
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Conclusion
For the reasons discussed above, I vacate the Decision and remand the matter to the Regional
Director for a new decision consistent with the following instructions:
1. The Regional Director is directed to issue a new decision on or before December 15,
2020, (or a later date approved by me or upon the agreement of the parties), covering the
23 tracts in issue and the 11 additional landowner tracts awaiting decision.
2. The Regional Director is directed to inquire of the parties if they are willing to reenter
good faith negotiations for renewal of the right-of-way and compensation for the trespass.
3. The Regional Director is instructed to explain his reasoning in enough detail to permit a
reader to understand the factual and legal basis for his conclusions.
4. The Regional Director is instructed to reference the documentation in the administrative
record that supports each of the factual and legal conclusions he makes in his decision.
5. The Regional Director shall address, as necessary and appropriate to support his
new decision, issues identified in the filings of any party to the appeal.
6. The Regional Director is instructed to work with AVSO to expeditiously obtain a new
appraisal to support renewal of the right-of-way and address compensation for trespass.
7. The Regional Director is directed, consistent with the BIA practices, to make the existing
administrative record for the July 2, 2020, Decision available to the parties to the appeal.
Because the Decision is vacated, there is no final decision from which an appeal can be taken.39

Sincerely,

Tara Sweeney
Assistant Secretary — Indian Affairs

39

25 C.F.R. § 2.20(g).
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foregoing Notice to each of the persons named below, by certified mail, return receipt requested.
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