f

LR P . /““'\‘
‘ N’

IN THE UNITED STATES DISTRICT COURT

FILED
JUL 2 8 2003

FOR THE DISTRICT OF COLUMBIA

oy
™ SANTEE SIOUX TRIBE
OF NEBRASKA,
425 Frazier Avenue N Suite 2
Niobrara, Nebraska 68760

Plaintiff,
Vvs.

GALE NORTON

SECRETARY OF THE INTERIOR,
U.S. Department of the Interior
1849 C Street, N.W.

Washington, D.C. 20240

PAUL H. O'NEILL

SECRETARY OF THE TREASURY,
U.S. Department of the Treasury

1500 Pennsylvania Avenue, N.W.
Washington, D.C. 20220

| Defendants.

CY MAYER WHITTINGTON, CLERK
AN LS. DISTRICT COURT

CASE NO.:

* CASE NUMBER 1:03CV01602

JUDGE: Royce ¢. Lamberth

DECK TYPE: Personal Injurnyalpractlce

DATE STAMP: 07/28/2003

COMPLAINT

Plaintiff, SANTEE SIOUX TRIBE OF NEBRASKA sues Defendants, GALE

NORTON, Secretary of the Interior and PAUL H. O’NEILL, Secretary of the Treasury as follows:

1. This is an action by the Tribe for an accounting of its trust funds, and for related

relief.

Parties

2. Plaintiff, SANTEE SIOUX TRIBE OF NEBRASKA (“Tribe”), is a federally-
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recognized Indian tribe, recognized by the United States as a sovereign Indian tribe with legal rights
and responsibilities, eligible for the special programs and services provided by the United States to
Indians because of its status as an Indian tribe.

3. Defendant Gale Norton is the Secretary of the Interior and charged by law with

carrying out the duties and responsibilities of the United States as trustee for the Tribe.
4. Defendant Paul H. O’Neill is the Secretary of the Treasury, and in that capacity is
custodian of tribal trust funds, and has responsibility with regard to the administration of such funds

and the preparation and maintenance of records in connection with those funds.

Jurisdiction and Venue

5. This Court has jurisdiction over the subject matter of this action under 28 U.S.C.
§8§ 1331 and 1362. This is a civil action brought by an Indian tribe and arises under the Constitution,
treaties and agreements between the United States and fhe Tribe, federal common law and the federal
statutes governing the administration and management of property held by the United States in trust
for tribes. The Court also has jurisdiction under 28 U.S.C. § 1361, 5 U.S.C. §§ 702, 706; as this s an
action for injunctive relief to compel federal officials to perform a duty owed to the Plaintiff.

6. Venue is properly in this district under 28 U.S.C. §1391(¢) because this is an
action in which the Defendants are officers and employees of the United States acting in an official
capacity, and a substantial part of the events or omissions giving rise to the claims herein have

occurred within this judicial district.
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Background

7. The Tribe occupies the SANTEE SIOUX OF NEBRASKA RESERVATION and
is the beneficial owner of land and natural resources, including valuable oil, gas, water and other
mineral reserves, within the Reservation, title to which is held in trust by the United States for the
benefit of the Tribe. The Tribe’s lands also include land valuable for grazing and agricultural
purposes.

8. Under law, tribal land held in trust by the United States is inalienable except as
anthorized by Congress. 25 U.S.C. §177. Congress has granted the Secretary of the Interior
authority to approve conveyances of certain interests in trust land, such as leases, easements, and
rights of way. The law further establishes the terms and conditions under which such conveyances
may be made, and generally requires that compensation be paid to the tribe for the use of tribal lands.

9. By various Acts of Congress, commencing with statutes adopted more than a
century ago, Congress authorized the Secretary of the Interior to collect income from tribal trust
property and to deposit such trust income in the United States Treasury and other deposifary
institutions for the benefit of the tribes. E.g., Act of March 3, 1883, c. 141, § 1, 22 stat. 590. By
subsequent statutes, Congress directed that interest be paid on tribal trust funds, and required that
such trust funds be invested. See e.g., Act of February 12, 1929, c. 178, 45 Stat. 1164, codified as

amended, 25 U.S.C. § 161b; Act of June 24, 1938, 52 Stat. 1037, codified as amended, 25 U.S.C.

§ 162a.

10. Defendants assumed control and management over trust property of the Tribe.
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Defendant Secretary of the Interior has approved leases, easements and grants other interests in trust

lands of the Tribe, and both Defendants have assume responsibility for collection, deposit and

investment of the income generated by trust land of the Tribe. These include funds generated by oil

and gas bid deposits, bonuses, rents, lease and royalty payments, grazing and agricultural leases, and
judgments paid to the Tribe.

11. Because the United States holds tribal land in trust, it has assumed the obligations

of a trustee. United States v. Mitchell, 463 U.S. 206, 225 (1983); Cobell v. Norton, 240 F.3d 1081

(D.C. Cir. 2001). As trustee, the United States has a fiduciary relationship and obligations of the
highest responsibility and trust to administer the trust with the greatest skill and care possessed by
the trustee. The United States “‘has charged itself with moral .r.ob]jgations of the highest
responsibility and trust’ in its conduct with Indians, and its conduct ‘should therefore be judged by
the most exacting fiduciary standards.”” Cobell, 240 F.3d at 1099 (quoting Seminole Nation v.
United States, 316 U.S. 286, 297 (194&)). |

12. The trust obligations of the United States include, among other duties, the duty to
ensure that tribal trust property and trust funds are protected, preserved and managed so as to
produce a maximum return to the tribal owner consistent with the trust character of the property.

13. The trust obligations of the United States include, among other duties, the duty to
maintain adequate records with respect to the trust property; to maintain adequate systems and
controls to guard against error or dishonesty; to provide regular and accufate accountings to the trust

beneficiaries; to refrain from self-dealing or benefitting from the management of the trust property.
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14. Congress has charged the Defendants with fulfilling the obligation of the United
States as trustee and with responsibility for the administration and management of all trust property
of the Tribe.

15. Defendants control all of the books and records of account affecting trust funds
and trust property. Defendants, however, have never rendered an audit or accounting to the Tribe for
its trust monies. Defendants have further failed to establish any effective system or provision for
regular or periodic accounting for the trust property and funds. As a consequence, Defendants have
kept and continue to keep the Tribe, as the trust beneficiary, uninformed as to the trust property it
owns, what income the trust property has produced, and what disposition has been made of the
inéome.

16. As found by the United States Inspector General for the Department of | the
Interior, the United States General Accounting Office, and the United States Congress, among others,
there are massive and long-standing problems with the Defendants’ administration of Indian trust
funds. After a series of oversight hearings on Interior’s management of Indian trust funds, Congress

issued a report condemning those practices. See Misplaced Trust, Bureau of Indian Affairs

Mismanagement of the Indian Trust fund, H.R. Rept. No, 102-499, 102d Cong. 2d Sess. (1992). As

Congress found:

Scores of reports over the years by the Interior
Department’s Inspector General, the U.S. General
Accounting Office, the Office of Management and
Budget, have documented significant, habitual
problems in BIA’s ability to fully and accurately
account for trust fund moneys, to properly discharge
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its fiduciary responsibiliﬁes and to prudently manage

‘the trust funds. [Id. at 2]. ..

\

The Bureau has repeatedly ignored directives to
undertake needed management reform measures. [1d.
at 3]...

As a result of this dismal history of inaction and

incompetence, there is no assurance that the Bureau

actually desires to, or will, make any substantial
advancement toward rectifying the basis financial
management failures brought to their attention.
Despite a decade of initiatives, the Bureau’s
headquarters leadership and accountability continue to
be woefully inadequate. . ..

It is apparent that top Interior Department officials
have utterly failed to grasp the human impact of its
financial management of the Indian trust fund. The
Indian trust fund is more than balance sheets and
accounting procedures. These moneys are crucial to
the daily operations of native American tribes and a
source of income to tens of thousands of native
Americans. [Id. at 5].

Congress further found the Defendants’ administration of Tndian trust funds to be:

grossly inadequate in numerous important respects.
The Bureau [of Indian Affairs] has failed to accurately
account for trust fund moneys. Indeed, it cannot even
provide account holders with meaningful periodic
statements on their balances. It cannot consistently
and prudently invest trust funds and pay interest to
account holders. It does not have consistent written
policies or procedures that cover all of its trust fund
accounting practices. Under the management of the
Bureau of Indian Affairs, the Indian trust fund is
equivalent to a bank that doesn’t know how much
money it has.
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Id. at 56.

17. Upon information and belief, Defendants’ mismanagement of trust funds has
resulted in losses to the Tribe, a trust beneficiary. However, the extent of such losses is unknown to
the Tribe because Defendants have failed to provide the Tribe with an accounting of its trust funds,
and further have failed to maintain accurate books and records of account, lost and destroyed

relevant trust account records, failed or refused to disclose known losses to the trust beneficiaries,

failed or refused to reimburse trust beneficiaries for losses to their trust funds. See Misplaced Trust,

H.R. Rept. No, 102-499 at 37-41.

18. By the Act of December 22, 1987, Pub. L. No. 100-202, 161 Stat. 1329, Congress
impos;:d two requirements on Defendants: 1) that they audit and reconcile tribal trust funds, and 2)
that they provide the tribes with an accounting of such funds. Congress reaffirmed the two mandates
of the 1987 Act in subsequent statutes, namely the Act of October 23, 1989, Pub. L. No. 101-121,
103 Stat. 701; the Act of November 5, 1990, Pub. L. No. 101-512, 104 Stat. 1915, and the Act of
November 3, 1991, Pub. L. No. 102-154, 105 Stat. 990. By these Acts, Congress further required
that the Defendants certify, through an indepéndent party, the results of the recohciliation' of tribal
trust funds as the most complete reconciliation possible of such funds.

19. To protect the rights of tribes until accountings of their trust funds could be
completed, Congress has provided, in each Interior Department Appropriations Act since 1990 that
“the statote of limitations shall noi commence to run on any claim concerning losses to or

mismanagement of trust funds until the affected tribe or individual Indian has been furnished with an
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accounting of such funds from which the beneficiary can determine whether there has been a loss.”
See Act of November 5, 1990, Pub. L. No. 101-512, 104 Stat. 1915; Act of November 13, 1991, Pub.
L. No. 102-154, 105 Stat. 990; Act of October 5, 1992, Pub. L. No. 102-381, 106 Stat. 1374; Act of
Névember 11, 1993, Pub. L. No. 103-138, 107 Stat. 1379; Act of September 30, 1994, Pub. L. No.
103-332, 108 Stat, 2499; Act of April 26, 1996, Pub. L. No. 104-134, 110 Stat. 1341; Act of
 September 30, 1996, Pub. L. No. 104-208, 110 stat. 3009; Act of November 14, 1997, Pub. .. No.
105-83, 111 Stat. 1543; Act of October 21, 1998, Pub. L. No. 105-277, 112 Stat. 2681; Act of
November 29, 1999, Pub. L. No. 106-113; 113 Stat. 1501; Act of October 11, 2000, Publ. L. No.
106-291, 114 Stat. 922; Act of November 5, 2001, Pub. L. No. 107-63.
20. On October 25, 1994, Congress enacted the American Indian Trust Fund
Management Reform Act, codified at 25 U.S.C. §§ 4001-61. Under this Act, Congress recognized
the United States” pre-existing trust responsibilities, and charged the Defendants with additional
responsibilities to ensure proper discharge of the trust responsibilities, and charged the Defendants
with additional responsibilities to ensure proper discharge of the trust responsibilities of the Uﬁited
States. These include the duty to provide periodic, timely accountings of trust fund to tribal and
~ individual Indian beneficiaries, and the duty to cause an annual audit of all trust funds to be
conducted. 25 U.S.C. §4011; 25 U.S.C. §162a(d).
21. As evidenced by reports issued by Interior Department Inspector General, the
General Accounting Office, and the Office of Management and Budget, among others,

notwithstanding the foregoing Acts of Congress, Defendants have continued to fail to implement the
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reforms required by law. The Defendants’ continued failure to implement reforms required by

Congress and to provide timely and meaningful accountings is now the subject of pending litigation

in federal court, Cobell v. Norton, No. 96-1285 (D.D.C.) The proceedings in that case, which are

focused on trust accounts of individual Indians, confirm the Government’s breach of those

obligations by failing to account. See Cobell v. Babbitt, 91 F. Supp. 2d 1 (D.D.C. 1999), aff’d sub

norm Cobell v. Norton, 240 F. 3d 1081 (D.C. Cir. 2001).

22. To date, the Defendants have failed to provide the Tribe with an accounting of
the Tribe’s trust funds.

Count I
Declaratory Judgment

23. The Tribe realleges and incorporates by reference the allegations contained in
paragraphs 1 through 22 above. .

24. Defendants owe the Tribe a fiduciary duty and obligations of the highest
responsibility and trust to administer the Tribe’s trust proper and trust funds with the greatest skill
and care possessed by the trustee.

25. Defendants’ fiduciary duties include, among others, the duty to provide the Tribe
with a full and complete accounting of the Tribe’s trust funds.

26. Defendants have failed to provide the Tribe with an accounting of the Tribe’s

- trust funds, and this failure is a breach of Defendants’ fiduciary duties to the Tribe in violation of
federal law.

27. The Tribe is entitled to a declaratory judgment that the Defendants have not
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provided the Tribe with a full and complete accounting of the Tribe’s trust funds as requires by law.

Count IT
Injunction Compelling an Accounting

28. The Tribe realleges and incorporates by reference the allegations contained in
paragraph 1 through 22 above.

29. Defendants’ continuing failure to provide the Tribe with complete and accurate
accountings of its trust funds will cause the Tribe irreparable injury, as records necessary for proper
accounting. have been, and many continue to be lost or destroyed, depriving the Tribe of the

‘information essential to determining whether the Tribe’s trust funds have been properly

administered.

30. The Tribe is entitled to declaratory and injunctive relief requiring Defendants to -

provide the Tribe with a full and complete accounting of alt the Tribe’s trust funds.

WHEREFORE, the Tribe prays:

1. For a declaration that the Defendants have not provided the Tribe with a full and
complete accounting of the Tribe’s trust funds as required by law.

2. For an injunction reqﬁiring the Defendants to provide a full and corﬁplete
accounting of the Tribe’s trust funds;

3. For an award of attorneys’ {ees and costs as provided by law; and

4. For such other relief as may be just and equitable.
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DATED THIS Q day of July 2003.

DILLINGHAM & MURPHY, LLP

Attorneys for Plaintiff

1155 Connecticut Avenue, N.W., Suite 1120
Washington, District of Columbia 20036-3419
Telephone: 202/835-9880

Facsimile: 202/835-9885

B

v . : ‘
Abert A. Foster,gsquire, U.g Dist. Ct
Grace M. Lee, Esquire

-and-

HERMAN & MERMELSTEIN, P.A.
Jeffrey M. Herman, Esquire

Stuart S. Mermelstein, Esquire

3230 Stirling Road, Suite One
Holilywood, Florida 33021
Telephone: (954) 962-2200
Facsimile : (954) 962-4292




