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November 2, 2016
The Honorable Jo-Ellen Darcy
Assistant Secretary of the Army for Civil Works
Headquarters, U.S. Army Corps of Engineers
108 Army Pentagon
Washington, DC 20310-0108

The Honorable Eric Fanning
Secretary of the Army
U.S. Army
101 Army Pentagon
Washington, DC 20301-1000

Dear Assistant Secretary Darcy and Secretary Fanning:
I am writing to request your urgent attention to matters within the jurisdiction of the Army
Corps of Engineers (“Corps”). I initially began this letter with the intent to thank you for your
investigation of alleged anticipatory demolition by Dakota Access LLC (“Dakota Access”) at the
pipeline construction site, to provide you with facts and evidence gathered by my team at a recent
site visit organized by your agency, and to bring to your attention Dakota Access’s ongoing
misconduct in the construction of their pipeline as it concerns their duty to identify and protect
tribal sacred sites.
Unfortunately, I have had to set aside the letter that was intended convey my gratitude for
the Corps’ cooperative and honorable review of tribal issues, to bring to your attention a serious
and concerning situation developing on Corps’ lands today and an offensive response to my
concerns by Commander and District Engineer of the Omaha District, Colonel John W.
Henderson.
The blue represents the thunderclouds above the world where live the thunder birds who control the four winds. The rainbow is for the Cheyenne River Sioux people
who are keepers of the Most Sacred Calf Pipe, a gift from the White Buffalo Calf Maiden. The eagle feathers at the edges of the rim of the world represent the
spotted eagle who is the protector of all Lakota. The two pipes fused together are for unity. One pipe is for the Lakota, the other for all the other Indian Nations. The
yellow hoops represent the Sacred Hoop, which shall not be broken. The Sacred Calf Pipe Bundle in red represents Wakan Tanka – The Great Mystery. All the colors
of the Lakota are visible. The red, yellow, black and white represent the four major races. The blue is for heaven and the green for Mother Earth.
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As set forth in detail below, in light of Colonel Henderson’s completely unprofessional,
insulting, and perhaps illegal conduct, I demand his immediate removal from the Omaha District
as he is unfit to handle a sensitive issue of this magnitude and has a proven incapacity to deal
respectfully and maturely with Indian people.
Today I learned that a group of individuals, including members of the Cheyenne River
Sioux Tribe, had attempted to engage in peaceful demonstrations on publicly-owned Corps’ lands.
It is my understanding these lands are very near the drill pad where the pipeline is intended to be
drilled under the river. Just today, our President reiterated that Dakota Access does not yet have
your permission to begin drilling under the river.
Despite the fact the Corps’ lands at issue here are publicly owned, I learned that North
Dakota State law enforcement officers had advised the peaceful demonstrators that their presence
on Corps’ lands constituted criminal trespass. So I called Colonel Henderson to ask a serious
jurisdictional question: Why were the North Dakota police threatening criminal trespass charges
on publicly-accessible federal lands where they had no jurisdiction to protect a private construction
site for a project that your agency has yet to authorize?
Instead of engaging with me as you would expect a military officer of one sovereign nation
to engage with the head of state of another sovereign nation about a serious jurisdictional issue,
Colonel Henderson made a number of, frankly, offensive and off-point statements.
He accused the Tribe of violating the Rivers and Harbors Act because several
demonstrators had constructed a hand-made bridge to cross the small tributary. The fact that he
did not understand the difference between individual demonstrators (who may or may not be
Indian, let alone members of my Tribe) and the sovereign government of the Cheyenne River
Sioux Tribe should give all of us pause in light of the vast powers this man wields over Indian
lands and Indian lives. What is equally appalling is that Colonel Henderson is charged with the
management of the Missouri River water system, which only exists because it was created at the
expense of Missouri River tribes impacted by the Pick Sloan project. The Cheyenne River Sioux
Tribe alone had over 104,000 acres of tribal land flooded.
Colonel Henderson then went on describe a range of other alleged crimes he believed were
committed by individual Indians or people Colonel Henderson may suspect are Indians. These
included the long list of offenses described by Morton County North Dakota Sheriff Kyle
Kirchemeir in his near daily press conferences, almost none which the Sheriff has ever
substantiated with evidence, witness statements, or arrests. Colonel Henderson particularly
focused on Kirchemeir’s claim that an identified Indian had stolen or mutilated a rancher’s buffalo,
perhaps having shot it with an arrow.
What this specious and unproven allegation had to do with my jurisdictional question, the
unexplained collusion between the North Dakota law enforcement and the Corps, or the ongoing
violation of human rights on Corps’ lands today, I cannot tell you. But the racist undertones of his
allegations were not lost on me.
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The real issue is this. Those lands are federal lands. (See enclosed map.) They are
apparently free and open to the public. Even if there is some restriction on the right of
demonstrators, including members of my Tribe, to exercise their Constitutional rights on this land,
I am not aware of North Dakota’s authority to arrest and detain for criminal trespass on this land.
A report by the Morton County Sheriff’s Office states that your agency, I presume through
Colonel Henderson, authorized them to exercise jurisdiction on this land and arrest unarmed
peaceful demonstrators for criminal trespass. (See attached). If this is true, I require an
explanation from the Corps why it has deputized North Dakota law enforcement agencies to spray
unarmed people with mace, shoot them with rubber bullets, and terrorize them with guns and
helicopters on federal property. Additionally, what other U.S. Army Corps of Engineers or
Department of Defense officers approved the Corps deputizing state law enforcement officers to
enforce federal law? The Morton County Sherriff’s Department, who has been proven to
repeatedly engage in unreasonable use of force and has only escalated tension in the area, are now
federal actors. (Please see the enclosed pictures taken at the site today.)
Most of all, I demand the immediate removal or reassignment of Colonel Henderson out
of the Omaha District. As a military officer, Colonel Henderson is still governed by the military
code of conduct. It my understanding the Department of Army personnel are required to avoid
any action that might result in or reasonably be expected to create the appearance of giving
preferential treatment to any person or entity, losing independence or impartiality, making a
government decision out of official channels, or affecting adversely the confidence of the public
in the integrity of the government. I believe his actions are unbecoming of a federal employee and
have jeopardized the safety and welfare of hundreds of water protectors who are exercising their
constitutional rights. I truly believe that he lacks the basic knowledge of federal Indian law and
the history of the dam system he is charged with overseeing, the common respect for the public,
the maturity and professionalism to handle this serious national issue which concerns us all.
I look forward to your prompt response to this letter.
Sincerely,

Harold Frazier, Chairman
Cheyenne River Sioux Tribe
cc:

Colonel John Henderson, U.S. Army Corps of Engineers
Loretta Lynch, Attorney General, U.S. Department of Justice
Tracey Toulou, Office of Tribal Justice
Larry Roberts, Acting Assistant Secretary of Interior for Indian Affairs

